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Iace you deſire that I would let you know my opinion whether or no the 
Biſhops may be preſent and Vote Judicially in Capital Caſes which come td 
be Judged in Parliament , either in giving the Judgment it ſelf, or in re. 
ſolving and determining- of any circumſtance preparatory and leading to 
that Judgment, 1 muſt tell you, that this is now become Yexata Quaſtio : 
The two Houſes of Parliament having therein been of difterent Opinions, 

the Houſe of Peers declaring, that the Lords Spiritual havearight to ſtay 

and ſit in Court, till the Court proceeds to the Vote of Guilty or not Guilty, and the 

Houſe of Commons on the other ſide inſiſting, That they ought not to have any Vote 

in the proceedings upon the Impeached Lords. 

And this Difference between the Houſes having been the unhappy occaſion of Proro- 
guing the Parliament, may ſeemto lay an obligation upon every good Engliſh man ( if 
to me your ſatisfaction were not in the caſe )) as to wiſh and pray heartily, that theſe 
difterences may be well compoſed, that no more Remora's may be to obſtruCt the pro- 
ceedings of Parliament, but that the two Houſes may joyn with his Majeſty to ſettle this 

diſtrafted Kingdom, and agree upon, then apply, all neceſſary remedies ( and ſtrong 

ones they muſt be) for the prevention of thoſe miſchiets. which the Enemies of the 

Proteſtant Religion and of this Goverament had been long Contriving and Plotting a- 

gainſt us, and were now well nigh the atchicving and putting in Execution, if God of 

his Infinite Mercy had not looked upon us, As this I ſay ought to be every mans wiſh and 

Prayer, ſo it camot but incite every man to ſatisfie himſelf and others, where the 

Rigi:tis. and what he ought to have in his wiſhes: for that Right may prevail, is the 

natiral wiſh of eyery good man, but good men many times difter in their apprehenſions 

whar iSright. 

Therefore it deſerves a ſtri& inquiry into the Pratice of the Parliaments of former 
times in ſuch matters, and well to conſider ypon what ground the Prelates wereProhi- 
bited having Votes tiere i Caſes of Blood: For that is the Queſtion now hefore us, What 
was done heretofore, and what is. now to be done in Parliament, that 1s ts fav 1n their 
Judicial way upon Trya!- not in rheir Legiſlative capacity of paſſing Acts of Atrainger,in 
which I know that Biſhops have born a part, but that is not now the queſtion. 

Nor do I meddle with theGeneral Queſtion, how far forth Clergy-men in Orders 
are forbidden having any thing to do with Secular Matters : Nor what in tat particular 
the Imperial Law requires, as that Reſcript of the Emperors Honorins aud Theodoftus, 
which EnaQts, That Clergy-men ſhall have no communion with publick FunCtions, or 
things appertaining to theCourt ; Or the Decrce of Juſtinian, That Biſhops ſhould nor 
take upon them ſo much as the overſight of an Orphan, nor the Preving of Wills, fay- 
ing it wasa filthy thing crept in among them, which appei tained to the Maſter of his 
Revenue: Nor what our Common Law of E-2/azd ſeems to allow or diſallow, having 
provided a ſpecial Writ in the Regiſter upon occaſion of a Maſter of an Hoſpital, being 
it ſeems a Clergy-man, and choſen an Officer ina Mannor to which that Hoſpital did be- 
long, ſaying it was Contra Legem @ conſurtidinem Regni, non confi num, Jr ws 
contrary tothe Law and Cuſtom of the Kingdom, and not ow to reaſon, T oat he ng 
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Cure of Souls, and ſhould ſpend his time in Prayer and Church Duties ſhould be made to 
attend upon Secular Employments. 1 meddle not neither with what feems to be the 
Divine Law, as having been the PraCtice of the Apoſtles, and by them declared to be 
grounded upon Reaſon, and to be but what in reaſon ought to be, . which was this, Thar 
they ſhould not leave the word of Ged and ſerve Tables, though tnat was a Church-Office : 
and yet they ſay, it is not reaſon we ſhould do that, for their work was the Miniſtry 
of the Word and prayer, muchleſs then were they to be employed in Secular Afairs. 

None of this 1 ſay is my buſineſs, my task is only to inquire, what the Lav of Par- 
liament is in this particular, and what is fo, is the Law of the Land. And my method 
ſhall be, to run through all the Parliaments that are upon the Rolls 1n the Tower, and 
take notice of all the Tryals there Recorded, as well in Caſes Capital as in thoſe that 
were not ſo, and ſhew thedifference in the Parliamentary proceedings upon them, how 
the Biſhops and Prelates did commonly joyn with the "Temporal Lords in judging 
ſuch- as were not Capital ( and not yet always ſo, when the Crimes were of a bigger 
magnitude) but never but once when the Accuſation was for a Capital Crime, which 
was in the Duke of Swfolk's-Caſe. 38. H. 6. when the whole proceeding was ſo irregu- 
Lar and Unparliamentary, as it isto be wonderedat, butcertainly never to be followed ; 
it is like the Bird inthe Poet, Rara avis interris, nigroque ſimilima cygno, as ſhall be ſhew-. 
ed more particularly, when I take it up in its Order, as 1t is mentioned upon the Rolls, 
Ando 1 come to my Narrative. | 

4. E. g. Roger Mortimer Earl of March, Sir Simond Bereford, and others were Accu- 
fd and Tryed in Parliament : and the Roll of that Parliament is ſo defaced, as it can- 
not be read ; but 28. E. 3. Roger of Wigmore Couſin and Heir of that Earl of March 
deſires that Attainder may beexamined; and by the whole proceedings there repeated,it 
appears, none of the Prelates.were preſent, the wordsare Dont le dit Sr..1e Koi vous 
charge Countes, Barons,.les Piers de ſon Koialme, que de fi come ceſtes choſes 
couchent p2incipalement, a lui a vous 4 a toutle people de ſon Kufalme que vous facies 
an dit Koger dzoit @ lojal Juggement come affiert a un fiel daver. Therefore our ſaid 
Lordthe King charges you, who are Earls, Barons the Peers of the Realm, that as theſe things 
chiefly concern him. and you and all the people of the Kingdom, fo you give upon the ſaid Roger 
& right aud legal Fudement, as it belongs to ſuch @ one to have: Then follows, Les queur 
Countes, Barons @ Piers les Articles par eux examines revind2ent, act. Which Earls, 
Barons and Peers, having examined the Articles,. returned, &c. And gave the Judgment, 
which was, that they. ſhould ſuffer death : The Biſhops cannot be underſtood to be 
comprized here under the general name of Peers, {ince the Barons are firſt in rank, and. 
beſides they cannot pretend to he Peers ofthe Realm. 

5. E. 3. The Parliamentwas declared to be called for the redreſs of the Breach of the- 
Laws, and of the Peace of. the Kingdom. Et pur ce que avis feuſt a les tix Parelats 
quil ne attenott pas pzopzement a evix be conferler du garde de la pees, ne de chaſtiement 
des tielx malueis, fialerent meſmes les Pzelats, ac. And becauſe the Prelates were of 0- 
pinion thras it belonged not properly to them to give Counſel about keeping-the Peace nor puniſhing 


fuch evils, they went away by themſelves, and they returned nomore. Tt 1es ditz Conntes, 


Þ3rores 4 autres Gzantz per eur meſmes. Azd the ſaid Earls, Barons and other great ones 
went by themſelves, and theſe return, and by the mouth of the Lord Beaumont declare 
thcir. epitaions, what-was tbe done, Commilliones to be appointed in every County of 
the bet men ( des plus grantz ) they to be Gardeins de meſme le Comte, Guardians, 
# Conſervators of the County.. Theſe Commiſſions- afterwards brought: into Parliament, 
wereread and approved by Boſtre Sr. le v1, les Countes, . Barons. t autres. ge 


KY 
#nr Lord the King, the Earls, Barons and other great ones, no Biſhops, ſo much as to hear the 
Commiſſions read, becauſe they were to enquire into all Crimes, as well Capital as other 
the Prelates muſt have no hand in it. 
In the ſame Parliament Sir Fohn Grey and Sir Will. de Ia Zouch had quarrelled in the 
King'spreſence, Sir oh had mis mein au cotel /aidhis hand upon this Sword, they had been 
impriſoned, and the buſineſs brought into Parliament,Le Kot chargea de par la bouche le 


dit Br. Geffrepy le Scrove tout; ies Countes, Barons 4 autre Grants en les foies « li- 


Yr 


geances queulx iis degojtenr au Roi de [ut conſeiller ce quil devoit faire de fi grand ex« 
ceſſe fait en ſa pzeſance, The King by the mouth of Sir Geffrey Scrope charged all the 
Earls, Barons, and other great ones in their Faith and Allegiance, which they owe him, to give 
him Connſel, what he ought.to do upon ſuch an exorbitancy committed in his preſence ;; they go 
and conſider of it, acquit Zoxch, judge Grey to Priſon : Here were no Biſhops neither, 
to Judge ſo much as of a Battery. 

25. E.3. The proceedings and Judgment of death againſt Sir Wil. de Thorp Chief Jus 
ſtice, for Bribery , were brought into Parliament, which the King cauſed to be read: 
Dvertement devantles G2zantz de Parlement pur ſaver ent lour avys, @ examine ſur ceo 
cheſcun apzez auter fi ſeaibla a eux touts,ac. To beread openly before the Gzanty, the great 
men of Parliament to have their advice upon it, and beeing all asked one after another, it ſeem- 
ed to them all, that they were very juſt, Et ſur ceo il fur accozde pac les Gzants de meſ- 
me le Parlement, que f nul autre riel cas aveigne que noſtre Sr. Le Roi p2eigne [ui des 
G:ants que lui plaicra, pur per lour bun a vis faire ceo que pleiſe a ſa Rotale Seignu- 
rie, Uponthis it was agreed by thoſe G1antz, thoſe Great men of the Parliamer:t, that if any 


| ſuch other caſe ſhould happen, our Lord the King might take any one of thoſe Gzantz thoſe Greas- 


men, whom he ſhould pleaſe, to do by their good advice what he ſhould think. good. It cannot be 
underſtood any Biſhops were here under the name of Gzantz, and to be of the number of 
thoſe whom the King ſhould take to aſfliſt and adviſe him in ſuch other Judgments of death 
for the time to come, if occaſion were, which. could be no employment: for Biſhops, 
being to give Judgmentsof death. 


42. E. 3. Sir 7ohn de Lee Steward of the Kings Houſe,charged with ſeyeral miſdemean-- 


ors, the Record faith, Gt apzes manger vindzent ies iBzelars, Ducs, Countes, Barons, 
« aſcuns des Comes 4 i{loeques feuſt fait venir Pr. John de Lee, &c. Ard after they had 
eaten, the Prelates, Dukes, Earls, Barons, and ſome of the Commons came, and Sir John de Lee 
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was fetcht thither,, &&c. The buſineſs was there heard, and he was ſent to Priſon. - Here: 


the Prelates were preſent, for the Crime was not Capital. 


50. E. 3. Several Perſons are accuſed even by the Commons for miſdemeanors; and' 


the Biſhops preſent at their. Trials and Judgments, as R:chard Lyons, who had been Far- 
mer of the Cuſtoms; the Lord Latimer who was the Kiazs Chamberlain, for Oppreſſion 


in ſeveral places in Brian and in Exzland, he was by the Biſhops and Lords adjudged to: 


be impriſoned, and put to Fine and Ranſom; and then the Commons deſired, he might boſe 


all his Offices, and no longer be of the Kings Council, which the King granted. (Yet after this, . 
51. E. 3. at the requeſt of the Commons themlelves. he was reſtored to all, and declared 


innocent, which Itake notice of by the way.) At this Parliament of 50, William Ellis of 
Yarmouth, as privy and acceſlary .o the miſdemeanors of Lyons ;- Fohn Peach of London, 


for getting a Monopoiy of ſweet Wines; the Lord Fohn Newil, a Privy Countellor, for 


buying ſome debts due by the King at eaſie prizes, to make advantage to himſelf: At all 
theſe Trials the Biſhops were preſent, and no body ſays but they-might: 
1. R. 2. William de Weſton and Fohn de Gomenitz, were tried for ſurrendring Towns and 


' Hunt 32-48. 


Caſtles in Flanders to the Kings Enemies;: they had put. intheir Anſwers, Friday _ 2 
aturday 
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Saturday they are brought to the Parliament, and Sir Richard ke Scrope, Steward of the 
Kings Houſe, A commandement de Seigneurs avant-ditz, By the command of the Lords a- 


foreſaid, told them, That the foreſaid Lords, (and the Record tells you who thoſe Lords 
were, ceſt aſſayoir, to wit, the Duke of Lancaſter, the Ears of Cambridze, March, A- 
rundel, Warwick, Stafford, Suffolk, Salisbury and Northmmberland,and the Lord NevilLord 
Clifford, & pluſovrs autres Sergnieurs, Barons @ Baneretres efieanis au dit Parlement 
ſavoient aſſemble; « aviſez, Afany other Lords, Barons and Bannerets being in the ſaid Par- 
liament had met and adviſed #pon it, from the time they had put in their Anſivers,and found 
they were not ſatisfaCtory ; and then gave Sentence ſaying, that thoſe Lords had adjudg- 
edthem to death : Firſt Weſton was called, and this ſaid to him, and then Gomenirz : Here 


. was none of the Prelats named, and it cannot be imagined they ſhould be under the 


general expreſſion, @ autres Seignieurs, Barons 4 Bannerettes , Azd other Lords, Ba- 
rons and Bannerets, after the naming of two Barons, for if there had been Biſhops they 
would have. been named before them. Obſerve likewiſe, that no Biſhops were preſent 
from the time-that the Priſoners Anſwers came in, to have Vote, .and determine con- 
cerning any part of their Anſwer, Pardon or whateyer they had pleaded. | 

In the ſame Parliament, and the very next thing upon the Roll is the Caſe of Alice Pey- 
rers, accuſed for breach of an Ordinance made 5o E. 3. againſt Womens medling with 
State Aﬀairs, therethe Record ſaith that ſhe was, Fait venir devant tes Prelares @ les 
Seignieurs du Pariement pour p reſpondze, Made ro come before the Prelates and the Lords 
of the Par liament to make anſwer; and then follows, Et ſur ceo par commandement beg 
Þzelates @ Scignieurs le dir Pr-Kichard le Scrope, cehercea 1' Dzdoriance, And ther by 
the command of the Prelates and Lords, the ſaid Sir Richard le Scrope rehearſed the Ordinance. 
And then ſhe was heard to the particulars with which ſhe was charged, and at laſt was 
adjudged.to be baniſhed and focteit her Eſtate. 

Obſerve in the Tryal of Weſton and Gomenitz, that only thoſe Temporal Lords there 
named, had metand conſidered of the Anſwers put in by them, as preparatory for the 
Trial and Judgment, and no Biſhop preſent there: And here in the Trial of Alice Per. 
rers Which followed immediately after, it is particularly expreſſed that they were pre- 
ſent, and did Vote and Judge as far ſorth as the Lords Temporal. | 

3, R. 2. Thetwo Merchants that had killed John Imperial, aPublick Miniſter ſent from 
Genoua, an A&t of Parliament paſſed to make it Treaſon, the Biſhops had no Vote in the 
palling of this At; the Record ſaith, Fait a remembzer que ceſt darrein Act int faite 
41 fuft fait par les Juſtices en pzeſence du Bop, ades Seigrieurs Temporel; en ce War. 
tement, Memorandum, tht this laſt Act ſo made was drawn by the Jnages m the preſence of 
the King end the Lords Temporalin this Parliament. They werenot ſo much as preſent when 
the Judges were in the preparing of it. 

4 R 2. Sir Ralph de Ferrers arreſted by the Nuke of Lancaſter upon ſuſpicion of Treaſon, 
for holding intelligence with the Frexch, brought into Parliament and there tried; Sem- 
blaſt as Secgniceurs du Wariement que le dif' Pr, Rank eſtoit innocent : 7c ſeemed ro the 
Lords of the Parliament that Sir Ralph was innocent. Can any man think the Biſhops were 
there, and compriſed under the general expreſſion of les Seiq- i'urs du Pariement 2 
When they were preſent it is always particularly expreſſed, 'as in Alice Perrers Caſe, 1 R. 
2. and all thoſe queſtioned and puniſhed for mi{demeanors, 50 F. 3. the Lord Larimer and 
Lyons, &c. Alice Perrers was Falt venir devant les Parlates @ Seigneursdy Yarlement, 
was made to come before the Prelates and Lords of Parliament ; They were Judged by the Bi- 
f1ops and Lords, the Record faith. 

7 R, 2, ThcBiſlopof Norwich, who had undertaken an expedition into France and not 
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performed the conditions,. was charged with ſeveral miſcarriages and gnifdemeanours in. 
his employment, and one Crime Capital, which was betraying Graveling to the French 


- for ten thouſand Franks in Gold, of which yet he cleared himſelf; Yet that being in for 


one of his charges, none of the Biſhops were preſent at his Trial, but X4ichael do la Pool 
gave.this judgment, Le Roi noſtre Sr, a bien entendu ce. que vous a ves dit, @ ent a eu 
bone deiiberation avec les S:s. Tempozaiz « ſemble au Kota as. Srs. Tempozals abant-- 
dies, que ves reſponſes ne ſont rien a pzopes,. Parquoy delafſent des Countes, Barons 
Cautres Srs. Tempozels enceſt Parlementeſt aſſentuz @ accozdes que- vous ſoiez en la 
merci le Roy, @mis a fin@ a raunceon, Our Lord the King hath well heard what you have. 
faid, and hath with his Lords Temporal well conſidered of it, and it ſeems to him and to the Lords. 
Temporal aforeſaid, that your anſwers are nothing ts the purpoſe, Therefore by the conſent of the. 
Earls, Barons, andother Lords Temparal in this Parliament, it is agreed that you ſhall. be at the: 
Kings mercy, and put to Fine and Ranſom. 


The Chancellor likewiſe gave judgment inthe ſame way that Parliament on Sir Williams 


de Elmbam, Sir Thomas Trivet, and others for giving up Holds and Fortreſles, and taking . 
money for them. | 


10 R, 2. Michael de in Pool Lord Chancellor was accuſed by the Commons for ſeveral miſ-- 
demeanours debant:le Roy, Paelars 4 Seignieurs, Before the King, Prelates, and Lords-- 
Here the Prelates are Judges of miſdemeanours together with the other Lords: 


1 1: R; 2, The five Lords Appellants, the Duke of Gloceſter, Earls'of-Derby, '. Arundel, 
Worceſter, and Earl Marſhal making their Proteſtations, that what they attempted touch-- 
ing their Appeals was for the honour of God, ſafety of the King, the Realm, and theiv- 
own Lives : The Archbiſhop of Carerbury for himſelf aud the whole Clergy of his Pro« 
vinceentred a Proteſtation, and-the Biſhops of Durham and Carbſle did the like; T hat: 
they abſeated themſelves from Parliament, in regard ſuch matters wereto bethere agita= 
ted, but witha Salvo to their right: Which ſome will have to be underſtood of. aright ta - 
be preſent even when thoſe matters were in agitation,and that it was only upon ſome pru- 
dential conſideration that they did withdraw :But this could no ways be their meaning,but: 
they proteſted their having a right to it and Vote in Parliament upon all other occaſions in . 
the. general, though upon that occalion they might not be prelſent.. The words of their 
Proteſtation make it evident: Ros Willieimus Cant..Arcyi-Cpiſcopis-pzo nobis i luf--- 
fraganeis Ceepiſcopis, &c. paoteſtamur quod intendimus & intendi volumus in hoc pae- - 


- ſenti Warlemento & aliis- intereſſe, Conſulere, tractare , ſtatuere, .& definire, .Grc.. ac. 


cetera..exercere.cum ceteris jus intereſſendi habentibus in omnibus in- eiſdem ſfatu & - 
eadine noſtrs ſempez ſalvis-:: Uerum quia in paeſenti Parliamento agitur de nonnullts.: 
ma terit9-in quibus-non {icet nohis aticui eozum jurta ſacrozum Canonum inſtituta quo= 

modolibet perſonaliter intereſſe, eo p2opter poteſtamur quod non intendtmus.nec volu- 

mus ficuti de Jure non-poſſumus-nec bebemus, dum de bujuſmodi materiis agitiur vel * 
agerur quomodolibet intereſſe, ſed nos penitus-abſentare, &c. We William Archlſhop- 
ef Canterbury for or ſelves, our Suffrazans and fellow Biſhops proteſt, that. we:do intend and. 
willbe thouzht. ſa to do, to be preſent at this and other Parkanents. to conſult, reat of, and ar- - 
termine, &C. and do other things together with others, who have right tobe here 3n all. matters, our. - 
Pate and. order always ſaved unto us entire in the ſame, . But. becauſe in this Parkament , . 
fome matters. will be. agitated , at any one of which by the inſtitutions . of the. Holy; 
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Cannon Law we cant be perſonally preſent, we do therefore proteſt, that we intend not nor will net, 
4s by the Law we ought not, nor Can we in any ſort be preſent, whilſt any of thoſe' matters are in 
debate, or comizg into debate : but we will abſent our ſelves altogether, &c. Itis plain by the 
Record, that what they will have to be Sa{vam to them, is their ſitting and ating conſu- 
lere, @ fractar?, # ſtatuere, To conſult, treat of, and determine in that and all other Parlia- 
ments, when ſuch matters are not in queſtion: But for ſuch matters they ſay, Non it- 
cet aiCui enum verſonaliter interefle, And de jure non poſſumus necdebemus intereſſe, 
It is not lawful to bepreſent in perſon at any of them. and rightly we cannot, nor ought not to 
be preſent. Can it then be thought they ſhould lay claim to any right, to what they ſay 
Non licet de jure non poſſumus nec debemus, Jr is not lawful, andby right we cannot, nor 
ourht not ? And to ſay, their meaning was, that by the Law of the Land or Cuſtom of 
Parliament they might, and that it was only the Cannon Law which hindred them, can 
have little colour, for the Cannon Law was to them above all Laws, and what was for- 


bidden by that Law they could not have a thought, that it could inany ſort be lawful for 


them to challenge, as their right, npon any account. 


It is further obſeryable here, that they profeſs Muod dejure non poſſumus uec debe- 
mus, dum de hujuſmodi materiis agitur vel agetur quomodvlthet interefſe, that is, all 
the time that ſuch matters are in agitation ;, there is noexception of Preliminaries, and Pre- 
paratortes, andof being preſent and having vote during all the debate, till the pro- 
nourcing of Sentenee, for it 15 Dum de vujulmcdi materiis agttur vel ag:tur, the 
whole time from the beginning to the ending, and when ſuch buſineſſes are to come on, 
dhat is, when they are going upon them, and when they begin. And then conſider the 
cloſe of this Record, Muelie Wzoteftation levenen plein Yarlement, al inſtance @ pzie- 
re du dit Ecceveſque «les autres Pzelats ſuſditz, eſt enrolie, pcy en Kolle dy Varle. 
ment per commandvement du Roy, 4 aſſent des Sergneurs Tempozelz « Comunes, Which 
Proteſtation being read in full Parliament, at the inſtant deſire of the Archbiſhop andother the 
Prelates aforeſaid, is entred upon the Parliament Roll, by the Kings command, with the aſſent 
of the Lords temporal and Commons, Which is all the formality of paſſing Laws in Parlia- 
ment, that was uſed in thoſe times, which was only to have it entred in the Roll or Jour. 
nal Book, that ſuch athing was agreed upon by the King and two Houſes, then it was 
drawn into the form of a Law afterwardes by tbe Juſtices and Kings Council, when the 
Parliament was riſen. So as whatever was the Law before, if it were only the Canon 
Law, it is now come to be the Law and rule of Parliament, and the Law of the Land ; 
but in truth it was ſo before, and was always ſo. 


20. R. 2. Thomas Haxey Clerk,had preferred a Bill in the Houſe of Commons for re- 
Eajating the outragious expences of the Kings Houſe, particularly of Biſhops and La- 
res, Dela multitude d* Tveſques @ lour meignee & auſſi de pluſours Dames @4 lour 
meignee qui demeurnt en!* hoſtel du Roy, & ſont a ſes couſtages, Of the many Biſhops, 
and their company, and alſo of many Ladies and their company, that live in the Kings Hoſe, 
and at his charge. The King beeing exceedingly moved at this, ſome Biſhops and Lords 
were ſent to the Commons to let them know it , and to enquire who had made 
that complaint ; the Commons delivered the Bill, and his name who had exhi- 
bired it. MHyxxey was for this tried and adjudged a Traitor , and condemned: to 
death for it. Which Judgment by the way was moſt unjuſt, and would not on- 


ly have ſhaken , but wholly deſtroyed the very foundation of Parliament, 


deterring all Men fromm the reprefenting there, and ſeeking * redreſs of any 
grievance 
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grievance publick or private, hadit | army in force and unqueſtioned, but 1 Z7. 4! 
it was complained of as erroneous and encontre d?oit, & la couzſe qui avoit efte devant 


en Parlements, Apainſt right, and the conrſe of Parliaments; - and therefore Foſtre 


Sr. it Roi del aviz, @ atlent de tours ies Srs. Spiritulex @ Tempoalex ad ordeignes @ 
adjugge3, que 1e dit Juggement ſoir du toutcaſſez, reverſes, repelies, adnulles & tenus 
de nul fozce weffect,, Our Lord the King by the advice and conſent of all the Lords Spi- 
ritual and temporal hath ordained and adjudged that the faid Judgment be wholly quaſhed, re- 
verſed, repealed, made null, and held to be of no force nor effettk. So this Judgment is dam- 
ned with Bell, Book and Candle ( one may ſay) and at this the Lords Spiritual were 


preſent, and had yote, but not at the trial and condemnation of  Haxey, as appears by. 


the Record, which ſaith, Fait a remembzer que meſquerdi apzes la Chyandelure main- 
tenant apzes le Jugement rendu devers Thomas Haxey Clere, q3 fuſt a)ugges eu Parle- 


ment a la mozt come Lraitour, vindzent devant le Kop en Parlement ovek grand humi- 


litie I Erceveſque de Cantirbirs@ touts les autres Pzelats, & luy pzterent de (a grace 
abdir pitie @ merci du dit Thomas @ de remittee !' execution, Memorandum, that the 


Weaneſday after Candlemas day immediately after that Tudgment was given npon. Thomas 


Haxey Clerk., who was in Parliament judged todie as 4a Traitor, the Archbiſhop of Canter- 


bury ard all other Prelates came with great humility before the King in the Parliament, and 


beſonght his Grace to have pity and compaſſion on the ſaid 1 homas, andto remit his execution, 


which the King granted. So we ſee, that after the Judgment given 1n Parliament, the: 


Biſhops immediately came into the Parliament to beg for his pardon, which ſhews they 
were not there beſore. | [yd | | 


21. R. 2. The Commons impeached Thomas Arundel Archbiſhop of Canterbury of 
High Treaſon, and deſired he ſhould be put into ſafe cuſtody ; it was anſwered, that be- 
cauſe it touched i haut perſonne, ſo high a perſor, the King would be adviſed. - After- 
wards they come and pray that Judgment may be given accordingtotheir Impeachment 


and accuſation of him- Sur quop noſtre dit Sr. le Rop, @ touts le Srs. Tempozelz, 4: 
Þr. Thomas le Percy eiant poair Cifficieritde les Pzelatz @ Clergie du Boialme d* En-; 


gleterre come piert de recozd enledit Perlement adjuggerent & declarerent ceſt Article 


conuz per le dit Erceveſque pur Traiſonz @ le dit Erceveſque pur Traitour, « ſur ce 


eſt agarde quil ſoit banni a ſes Temps2altees ſeiſisen main le Kop, Whereupon our ſaid 


Lord the King, and all the Temporal Lords, and Sir Thomas le Percy being ſufficiently em-- 


pawered from the Prelates and Clergy of the Kingdom of England as- appears upox Record in 
Parliament, judged and declaredthis Article acknowledged by the ſaid Archbiſhop to be Treaſon, 
and the ſaid Archbiſhop to be a Traitor, and thereupon awarded him tobe baniſhed and his 
Temporalities tobe ſeiſed into the Kings hands. Here the the giſhops-were not preſent in 
Perſon, but Sir Thomas le Percy,” as their Procurator and Proctor authoriſed by them, 
may be ſaid to repreſent them ; and ſo he did, but yet it ſmews that the Biſhops as Bi- 
ſhops and Clergy men could not'be there in their perfons, and that rather than they 
ſhould be there preſent ſuch an unuſual thing ſhould be admitted, as that one Layman, 
who elſe was no Peer, nor had place in the Houſe of Peers to vote there, ſhould be cho- 
ſenby them, to have all their Proxies put together andunited in him ; to bediſpoſed 
of by himas keſhould think good; For it was never done, but 1n this one Parliament, 
there never was in no. Parliament before-or after ſucha Procuratorſhip or Proxy given. 
And in this Parliament of 21. R..2. it was thrice done, firſt here to Sir Thomas Percy, 
then the Parliament being adjonrred to Shrewsberry, it was there given, it-ſcemsby: vote. 
only, to William le ScropeEarl of Wilts, for ay words are. Bur a: -- | 
0 0-8 ergie 
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Clergie nomerent 6 oadenerent en Pariement per bduche Wiliam fe Scrope Conte de 
Witts, commettant 4 donant a [uy pleine poair aufſi avant 4 en manere come feuſt co 
wys a Pr. Thomas le Percy per dedant, Hereupen the ſaid Prelates and Clergy named and 
appointed in ohagaay + op of mouth William le Scrope Earl of Wilts, and gave him 
the ſame power, as full and in the ſame manner, as before had been granted unto Sir Tho- 
mas le Percy. Now, Percy had it by Commiſſion enrolled ; which happily was to 
make it more authentick, becauſe he was but a Commoner. The third time it was 
done, was in the buſineſs between the two Dukes of Hereford and Norfolk , when by 
this Parliament ſitting then at Shrewsbury, that whole matter was referred tothe King, 
to be by him determined by the advice of certain Lords and Commoners there named, 
and to them were joyned the Earls of Worceſter and Wilts, Procurators for the Clergy. 
This I muſt ſay argues a great unanimity in the voting of the Prelates, which it ſeems 
hath ever been, but I malt ſay it was moſt Unparliamentary, neyer praftiſed, but in 
that one Parliament of the 21. R. 2. which whole Parliament is repealed, and allit did 


9-Nulled, and made Void by Act of Parliament 1. #7. 4. ſo as it cannot be urged asa Prece- 


dent to infer any thing upon it, nor can it make any thing to prove a right in the Biſhops 
of being perſonally preſent in matters of that nature, butrather ina my opinion ſtrong- 
ly the contrary : And one thing more would be obſerved, which is, that it ſeems by the 
Record, that the whole Clergy of ys joyned in making this Proftor, and not only . 
the Prelates, who were Members of the Houſe of Peers, which ſeems very ſtrange. 
But more than all this, whatever was done this Parliament ſignifies nothing, the whole 
Parliament ſtands repealed by 1 & 4. andalldone init declared Null and Void. 


1. H.4. The Commons had deſired: that Sir R:kjill, ( who had been a Judge in the 
Common Pleas,, and had been ſent by R. 2. to Calais to take the Confeſſion of the Dnke 
of Gloceſter, who ſoon-after was there murdered) might be put to anſwer upon what 
account:he did it.: he was under arreſt for it; and was brought into Parliament before 
the King and: the two Houſes, the Lords Spiritual and Temporal, and the Commons 
then. aſſembled together :. The whole matter was then examined, the concluſion. was, | 
faith the Record, Surceo chaſcun Sr.Tempozel ifteantenplein Parlement examine ſe- 
ng ry Cur ia reſponſe du dit On Pon flea ay #5 rmeey np a 4 
en lup aucun coupe... FHerewpor - Lor al being in {full Parhament feverally ash- 
ed concerning the anſwer of the ſaid. We Wiam, ſadhe bad carried himſelf. Loyally, and ; Bo be. 
had committed no- faule. There was no charge,no impeachment againſt him, ſo the Bi- 
ſhops might: be, and: were preſent at his examination, as the Commons alſo were, but 
they muſt. have. no hand in givingany Judgment upon it, becanſe it might have been a 
Preparatory: to an: Accuſation and an Impeachment, if he had not given ſo good ſatis- 
faction, as.it. ſeems he did in the account he gaveof his employment. 


That-Parliament: Foahu Hall a Servant of the Duke of Norfolk's., who had helped to-. 
murther the-Duke of: Gloceſter at Calais was tryed before the King and the Lord's Tempo- 
ral.: The Record ſaith, Jl ſembla au Kopq a touts les Srs Tempozels quil avoit de- 
ſecvi davoir fi. dure moat coms.la Lep lup pourropt donner, Et ſar ceo toutzles Srs. ' 
Xempozels per affent du Roy adſuggerent quil ſeroit treines del Tower-hill: juſques'a 
les fourkes de Eyburn, &c. Je ſcemed to the. King and to all the Temporal Lords thathe de- 
ſerved. as cruel a death as the Law could inflitt : And berenpon all the Temporal Lords withthe 
= of the King gave Fudgment that he. ſhould. be drann. from. TOwer-hill ro the Gallows at 
\I'yburn, &c. cbere to be hanged, &c. 


2 | 2... 4 


———<_— 


«Tt3 # - 4 
ro ae bs tt No ON En 


| --:#£ 4- The firft Writ de Heretico comburendo was agrecd ypon only -by-the Lore 


Temporal, it was in the Caſe of Willien Sewtre, ( ous S, Stepber, the Protomartyr 
England,) theRecord is, Jtem ceft Peſquerdy un Bzief fuſi fare as Peir 6 Miko Fe 


Londres per advis des Srs Tempozelx en Parlement de faireexecution de William 
Sautre, Irem this Wedneſday a Writ was framed, by the advice of the Lords Temporal in Par- 
liament diretted to the Mayor and Sheriffs of London for the execution of William Sautre, 
I doubt not but the Biſhops and Clergy of thoſe times were the chief promoters of 
this, though uot appearing to be Actors in it : which yet would not have beeen adi- 
rect condemnation of him, as his Judges, nor any thing to be determined by ther 
tending to his conviCtion, but only an advice given tothe King to make it his Act under 
the Broad Seal to order his execution; yet they then were not to haye a handeven in a 
matter of this nature. | | | 

The ſame Parliament the Earls of Kent, Huntington, and Salizbury, the Lord le De- 
ſpencer, and Sir Ralph Rumley, who for levying War againſt the King had been taken 
and executed, were by the Lords Temporal declared and adjudged Traitors, and their 
- Eſtates to be forfeited ; the names of the Lords that made this Declaration, and gave 
' this Judgment are there ſet down, the Prince of Wales the firſt, and the Lord le Scroops 

the laſt, five and twenty in all; Not a Biſhop amonſt them, ſo much as to declare and 
judge it a Treaſon, though the perſons who had committed it weredead before : So 
as it ſzems they muſt not have a hand neither in the Antecedent, what is Preliminary 
and Preparatory to the death of a Man, nor in the Conſequent, what is to be doneafter, 
ſo far from being the Judges to try or condemn him, 

5- H. 4. The Earl of Northumberland had Petitioned the King for his Pardon for ha» 
ving, contrary to his Allegiance, gathered Forces, and given Liveries : The King gave 
this Petitiontothe Judges to have their opinion of it ; the LordsProteſted againſt it , 
and ſaid, that the Judgment belonged to them, and retained the buſineſs, Et puis leve 
@entenduela Veticion les Srs. come Piers du Parlement, a queup tielz Jugement ap- 
perteinnent de d2oit, adjuggerent,que ceo que fuſt fait perie Conte neſtoſt-pas trahiſon 
mes treſpaſs tant ſeulement. Sur quoyledit Conte molt humblement remercia le Rop 
les ditz Srs, ſeg Piers de lour d2oiturel Yugement, And ther: the Petition being read 
and underſtood, the Lords as Peers of Parliament, to whom ſuch Fudgments do of right apper- 
tain, did give their Judgment, that what the Earl bad done, was no Treaſon, but only a Treſ- 
paſs, mbereupon the ſaid Earl did moſt humbly thank_ the Kings and the ſaid Lords his Peers 
for their righteous Judgment. Now the Biſhops could not be ſaid to be his Peers, which 
ſhews they were not there. | 


7 H. 4. A judgment was given much like to that in the 2 H. 4. The King com- 
manded rhe Lords temporal to deliver their advice concerning the Earl of Norchumber+ 
landand the Lord Bardolph, who had been killed at Brambam- Moor 1n Yorkſhire by the 
Sheriff of the County, who there with the Poſſe Comratus encountred themin the Field ; 
There were proceedings againſt them in the Court of Chiyalry after the:r deaths, upon 
certain Articles of Treaſon there exhibited againſt them. Theſe Articles were brought 
anto Parliament, upon reading of which thoſe Lords Temporal adjudged their Crime 
to be Treaſon. | 

5-H. 5. TheCommons, Baillerent une Petition, delivered a Petition, direCted Al 
.þonozable Pzince le Duc de Bedford Gardein d' Engleterre, @as tres ſages Srs be ceſt 
pzeſent Parlement, Torche honourable Prince the Duke of Bedford Gardian of England, and 
ro the moſt wiſe Lords of this preſent Parliament, is Sir John Oldcaſtle might be _ 
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before thent, whowasindifted and outlawed in theKing's Bench for Treaſon, andex. 
communicated: by the Archbiſhop'of Canterbury for Herelie; and that due execution 
might be done upon him according to their diſcretion by authority of Parliament, Wur 
quoy agardeeſt per les Srs. avantditz del allent de le dit Gardein & ala pziere ſaſdir, 
queledit John come Traitoz au Roy 4 a ſon Ropolwe ſoit ameſnez ala Tour de Londzes 
@dilloeques ſoit treines parma la citede Londres as novelles Fourches en la paroche de 
St. Giles &illoeques ſoit pendus 4@ars pendant, herefore it is adjudged by the Lords afore- 
ſaid, with the aſſent of the ſaid Gardian upon the foreſaid Requeſt, that the ſaid John, as a 
Traitor tothe King and his Realm, becarried to the Tower of London, and thence drawn through 
the City of London to the new Gallows in St. Giles Pariſh, and there to be hanged, and burnt 
hanging. The queſtion isnow, if it ſhall be underſtood, that under the general expreſ. 
ſion of Les Srs, de ceſt pzeſent Parlement the Biſhops were comprized ; and ſo to 
have been parties inthis Judgment,and I conceive not;firſt, becauſe I-obſerye that gener- 
ally throughout all the Records and Journals of Parliament almoſt in all Tranſactions, 
but eſpecially and conſtantly I find it ſoin matters of Judicature, where they were pre- 
ſent, it is always mentioned and expreſſed ſo, as That the Lords Spiritual and Temporal, 
or that The Prelats, and Earls,and Barons, did ſo and fo,as it was in the Caſes before menti- 
oned of Sir Fohn Lee, Richard Lyons, the Lord Latimer, and the reſt, accuſed of miſde- 
meanours ; And my other reaſon is, that in this particular caſe of Sir Fohn Oldeaſtle 1 
find the Clergy had done their parts with him before, declaring him an Heretick, and 
turning him over to the Secular power, as the words of the Excommunication run, 
where after having expreſſed a great tenderneſs of the deſperate condition of his Soul, 
and much bewailed his obdurateneſs, they do condemn him for a Heretick, Relinquen- 
tres eumex nunc tanquam Pereticum Judicio Seculari, Leaving him from thence forward 
as an Heretick tothe Secular Fudgment. So certainly thoſe good men, I mean thoſe Popiſh 
Biſhops, would have no more to do with him as to his farther Execution, that the 
world might ſee they were not Men of blood. | 


2. H.6. Sir Fohn Mortimer had been committed to the Tower upon ſuſpicion of Trea- 
ſon againſt Henry the Fifth, and made an efcape out of priſon ; being taken again, he 
was indicted of "Treaſon at Guild-hall : the Indictment by the King's Command was re- 
turned into Chancery, then brought into Parliament by the Biſhop of D«rham, 'Lord 
Chancellor, and by him, Coram Humfrido Duce Glouceſtria (who in the King's abſence 
was commiſſionated to call and hold that Parliament) ac alizs Dominis T emporalibus in eo- 
dem Parliamento tunc exiftentibus fuit liberatum, Was d:lwvered to Humfry Duke of Gloceſter, 
and other the Lords Temporal being thenin Parliament to be by them affirmed, as it was, and 
Sir Fob: Mortimer then brought before them, and adjudged by them to be drawn, hang- 
ed, and quartered : Et ſuper hoc viſo @pſenius intellecto Jndictamento per dictum Dy- 
cem de aviſamento dictozum Daminozum Tempozalium, ac ad requifitronem tottug 
Communitatis in pzeſenti Iarliamento exiſtenttum auctoaitateiſiiys Pactiamenti, ozdj- 
natum eft @ ſtatutum, &c. quod ipſe uſque ad Turrim ducatur, &c. Avd hereupon the 
faid Indictment being ſeen and well underſtood, it was by the ſaid Duke, by the advice of. the 
ſaid Lords Temporal, at the prayer .of the whole Commonalty in this preſent Parliament, and by 
the Authority thereof Ordered and deerced, &C. that he ſhould be led to the Tower, and from 
thence drawn to Tyburh, and there executed. We ſee hete the Biſhops did not offer toad. 
viſe ſo much as concerning the Indiftment, it it ſhould be admittedof and received by the 


Parlamentg, 
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Parliament, though a Biſhop, being Lord Chancellor was by vertue of his Office to bring 
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it out of the Chancery, and preſent it to the Houſe as he did, and there left it. 


28 H.6. is the ſole ſingle Preſident of Biſhops being preſent, and not only ſo but a&t- 
ing and bearing a principal part in a Judicial proceeding in Parliament in a Caſe that was 
init ſelf Capital, though ſtrangely ſhuffled off and Juſtice wholly eluded. 


Fanuary 2.2. Wiliam de la Pole Duke of Suffolk preferred a Petition to the King, com- 
Plaining how he was defamed, as if he were other than a true man to the King and the Realm, 
and deſiring that any man would ſay wherein, that he might give his Anſwer thereunto. 
Monday 26. the Commons ſent ſome of their Fellows to the Chancellor, who was Arch- 
biſhop of York and a Cardinal, praying him that whereas the Duke of Sffolk had that ſame 
day in his own declaration confeſled, that there was a very heavy Rumor and noiſe of Infamy 
upon him, he would let the King know it, that he might be committed to waxd after che 
courſe of the Law in eſchewing of inconvenences that may ſue thereupon hereafter (they are the 
words of theRecord.) The next day Tzeſday, the Chancellor acquainted the King and 
the Lords with it, and asked the Lords what ſhould be done upon the Commons requelt. 
The Judges were asked what the Law was in this matter; the Chief Juſtice anſwered for 
the reſt, that in theſe general Terms of Slander and Infamy many things may be underſtood 
which deſerve not impriſonment, but hedeſired more time to conſider of it with his Fel- 
lows: The Lords ſtaid not for their return, butall of them from the loweſt to the high- 
eſt were of one opinion, that he ſhould not be committed to ward till the ſpecialty of the 
matter were declared. Wedreſday the 28. the Chancellor and other Lords were ſent down 
by the Kings Commandment to the Houſe of Commons, and the Speaker declared unto 
them, That ſeeing ſpecial matter was required, they had daily information from ſeyeral 
Parts of Ern7land, that the Realm was ſold to the Kings Adverſary of France by the Duke 
of Suffolk, and that he had fortified Wallingford Caſtle to be aplace of Refuge unto them, 
and this the Commons do think is ſpecial matter of Suſpicion of Treaſon laid to his charge, 
for which he ought to be committed, and therefore it was the deſire of the Commons that 
he might be ſo, upon which deſire he wasfent to the Tower. The ſeventh of Feb-#ary 
the Chancellor again and ſeveral Lords both Spiritual and Temporal were by the Kings 
command ſent againtothe Houſe of Commons, and the Speaker William Treſham gave 
them a Bill containing ſeveral Articles of High Treaſon againſt the ſaid Duke, which 
Bill he intheir names deſired, Wt in pzefenti Parlijamenco inactitarerur,. to be znrolled 
in Parliament, and the Duke upon it to be proceeded againſt. The twelfth of Febru- 
ary this Bill was read in the Houſe of Lords, and it was thought fit by all. the Lords, 
that the Juſtices ſhould have a Copy of it, and report their advice what ſhould be done, 
but the King would have it reſpited. till he was otherwiſe adviſed. The ſeventh of 
March next following it was thought fit by the moſt part of their Lords, that the Duke 
ſhonld then come to his Anſwer. Theninth of AMdrrch the Lords were again fent down 
to the Commons at their requeſt, and-another Bill was delivered to them containing cer- 
tain Articles. of Miſpriſions and horrible Offences committed. by the Duke, which they 
deſired might be Enattedin this High Conrt of Parliament, ({0isthe expreſſion) and he to be 
proceeded againſt. The ſame day the Duke of Suffolk was brought fromthe Tower, by 
-yertue ofthe Kings Writ,into the preſence of the King and the Lords Spiritual and Tem- 
poral inthe Parhament Chamber, both the Bills of the Articles were read unto him, of 
which he deſired Copies; wbich was granted: and to be nearer at hand to give in-his An- 
{wer, and come to: his Trial, the King by the advice of the Loxds committed hum to 
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the-wardof three perfons, Eſquires, to be kept in a Tower within the Kings Palace of 
| Weſtminſter. The thirteenth of arch he was ſent for to come before the King, and the 
-Lords Spiritual. avd Temporal, to anſwer to his Charge, which he did, denying all of 
Treaſon. laid unto him and excuſing the reſt. The fourteenth the Chief Juſtice rehear- 
fed to the Lords by the Kings Commandment, what had paſled the day before, and ask- 
. edthem what advice they would give, which they put off till Aonday the ſixteenth, and 
- that day nothing was done. Then Tueſday the ſeventeenth the King ſent for all the Lords 
Spiritual and Temporal, who were in Town, into his eſt Chamber with a Gabel Win- 
dow vver a Cloyſter within the Palace of Weſtminſter : The Lords are all named, viz. the 
two Archbiſhops, the Duke of Buckingham, thirteen Biſhops, ſix Earls, two Viſcounts, 
.two Abbots, thePrior of St. Fohr, and ninetcen Barons, who being aſſembled, the King 
ſent-for the Duke of S«ffolk, who came, and was upon his knees all the time the Chan- 
cellor ſpake unto him, who by the Kings Commandment remembred what paſſed at his 
Tryal, and particularly that he had not then put hinaſelf upon his Peerage, and asked 
him now what he had more to ſay. The Duke ſaid, that not departing from his An- 
ſwers and Declarations, he did wholly ſubmit hinfelf to the Kings Rule and Governance 
to do with him as he liſt. Whereupon the Chancellor (who, as I ſaid before, was Arche 
biſhop of York, and aCardinal) by the Kings Commandment ſaid unto him, Sir, / con- 
ceive that you, not departing from your Anſwers and Declarations in the matters aforeſaid, not 
putting you upon your Peerage ſubmit you wholly to the Kings Rule and Governance, wherefore 
the King Commandeth me to ſay to you, that as touching the great and horrible things in the firſt 
Bill compriſed, the King holdeth you neither declared nor charged ;, And as touching the ſecond 
Bill rouching miſpriſions, which be not Criminal, the King by force of your ſubmiſſion, by his own 


advice, and not reporting him to the advice of his Lords, nor by way of Fudement, for he is not 


$nplace of Judgment, putteth you to his Rule and Governance, that ts 0 ſay, that you before the 
firſt of May ſhall abſent = ſelf out of the Realm of England unto the end of five years, but 
you may abide in the Realm of France, or in any other Lordſhips or Places being under his obeiſe 
ſance, and you ſhall not bear malice to any man for thing done to you in this Parliament. 
And forthwith the Viſcount Beaumont on the behalf of the ſaid Lords Spiritual and Tem- 

ral, and by their advice, aſſent, and deſire, recited, ſaid, and declared to the Kings 

ighneſs, That this that was ſo decreed and done by his Excellency concerning the Perſon of the 
ſaid Duke, proceeded not by their advice and counſel, but was done by the Kings own demeanance 
and Rule, therefore they beſought the King that this their Saying might be enattedin the Parliament 
Roll, for their more decloration hereafter, with this Proteſtation that it ſhould not be, nor turn 
in prejudice nor derogation of them, their Heirs, nor of their Succeſſors in time coming, but that 
they may have and enjoy their Liberties and Freedom as largely as ever their Anceſtors or Prede+ 
cefſors had and enjoyed before thus time. 


have been the more large in this account, which have givenof this Trial, marking 
out every ſtep of the proceedings in it, that whoſceyer reads it may ſee how irregular 
and extravagant it was from the beginning tothe from the Commons firſt der 
that the Duke of S»ffok ſhould be committed upon ſo ſlight a ground as his complaining 
in the Houſe of Lords, that he was ill ſpoken of and defamed, to the cloſe of all, the 
Judgment given by the King by the mouth of the Chancellor for his Baniſhment, in re- 
.gard he had not put himſelf upon his Peerage, which yet the Chancellor faid the King 
did not do as his Judge, for that he was not in the place of Judgment. And it was 
an odd thing and unuſual, that ſome Prelates and ſome Lords ſhould be. ſent down 


to 


ing 
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to the Houſe of Commons to receive the Articles of this Impeachment. . All this was fuch-: 
a Hodg-podg of a Trial, as no mancan tell what to make of it, nor can it be of any ſig- 
nification to be a Preſident and a Rule of proceeding in matters of that nature in Parlia- 
ment. | 

But admit it had been never ſo regular, it is but.one ſingle Preſident :of Biſhops aria 
Prelates ating in a Judicial Capacity in a Capital Cauſe inParliament, againſt multitudes - 
excluding them; it was once fo and never but once: And can that be thought ſufficient 
to alter and change the conſtant courſe of praCtice of Parliaments, which hath been o- 
therwiſe ? Had it. been queſtioned then, and upon a debate and mature conſideration, - 
been fo reſolved at that time, this had ſignified ſomething ; but-it was done and no ex- 
ceptiontaken, which they calla paſling Sub ſilentio,and more, it wasnever done butonce. - 
But Sir Edward Cokg goes further and faith, that two or three Preſidents are nothing, is- 
forty be contrary and ſo it is here; he telis you too, when it is thatthey ſignifienothing, . 
that is, Muand les P2zeſidents paſſe (ans challenge bel partie ou debate des Juſtices, 
When they be not challenged by the Party concernedor not conſuderedof,, and debated by the Judyes, .. 
as neither of them was here done, it is in Slade's Caſe inthe 4 Reports. It is a Rule in Law, . 
A fallo ad jus nonvalet argumentum, butt may withal be ſaid and truly, A fepe fatto ad jus-- 
contra ſemel faltum valet argumentum. Upon the whole matter one may boldly affirm, that: 
this Preſident of 28 H. 6- 1s. no ground for the Biſhops-to build their claim. upon,: of ha-- 
vivg aright toſit and vote in Parliament in Capital Cauſes. 

31 H.6. is the Earl of: Devonſhire's Caſe, the Record runs thus. Be it remembred thar-: 
where the 14. day of March the ſaid 31 Tear of this preſent Parliament, Thomas Earl of De« 
vonſhire: upon an Ind:i8ment of High Treaſon , by him ſuppoſed to be done againſt the King's: 
Honourable Eſtate and Perſan , afore Humphrey Dake of Bucks, Steward of England for + 
that time aſſigned, and of the ſame Treaſon by his Peers the noble Lords of this Royanme of 
England being in this ſaid preſent Parliament,” was acquitted of all things contained in the ſame - 
Ind:iftment. Now. ſnppoſe no man will ſay, That the Biſhops were either his Peers; 
or Lords of the Realm. . | 

38. H. 6. TheLord Stanley wasaccuſed by the Commons for being in.confederacy-. 
withthe Duke of York, and they deſire he may. be committed to Priſon ;. the Anſwer is,-. 
The King will be adviſed; which: is all was done : And this is the laſt preſident of as: 
ny impeachment, or of any Perſon queſtioned: in_Parliament.in a Judicial way, thatis-- 
upon the Rolls inthe Tower. | EEE 

And1do not remember that 1have read or-heard of any Trial in Parliament in a Judi-: 
cial way ſince that time tillthe E. of Seraffords in our memory, whoſe Trial was come 
Pleated -inthat way, but he wasattainted and condemned by the Legiſlative power ; Du« 
ringall'the Trial, from the beginning to the end,. the Biſhops were never preſent nay w, 
part of .it: And it yet appears upon. the Journal Book of -the Houſe of Peers,-though -- 
many paſſages be razed, but thisis not, That wpop the. 9, of March 1640. upon 4 Repore 
_ in by the Lord Privy Seal of ſomething concerning that buſmeſs, anda debate ariſing upon. - 
it, the Biſhops withdrew, :t being. Yn agitatione cauſe ſanguinis. | 
-  Itis true, there was in that ſame Parliament the Febr»ary before. an-Impeachment of 

High Treaſon brought up from the Houſe of Commons againſt the- Lord Keeper Finch, 
but it never came to Trial, for he fairly ran away, aud got beyandSea, whereupon by ;, 
the Order of the Lords Temporal, a Proclamation was iſlued forth for him to appearthe 
10,. of March ſollowing: the words of: the Proclamation are, Rex Uice-comiti, gc.- 
Cum Communitas Kegni nofiri Anglie in paeſenti Parliament: . Jahannem:Dominuns? 
Finch de Fozbich nuper Cuſtodem Pagni . Sigilli Anglje de Alta Phedichos ; 
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ercuſaverit q impetierit, 'Cumque per Dominos Tempozales in eodem Parliamento de 


aſſenſu « adviſamento noftris D2dinatum exiſtit, quod Pzoclamatio per totum regnum 


no\irum Anglie publicie fiat, qd. idem Johannes Dominus Finch in pzopzia pecſona 
ſta compar?z7, 4 ſereddatco2am nobis q pzefatis Dominis,decimo die Þartii paoxtme 
futuroad reſpondendum @ ſtandum recto coram nobis « paefetis Dominisexr bac parte : 
Mos volentes, 4c. The Kingto the Sheriff, Sc. Whereas our Commons of this our King- 
dom of England have in this Parliament accuſed and impeached John Lord Finch of For- 
dich, late Lord Keeper of the Great Seal of England, of High Treaſon, And whereas the 
Lords Temporal have in the ſame Parliament with our conſent and advice Ordercd a Procla- 
mation to be publiſhed throughout our whole Kingdom of England, that John Lord Finch do 
perſonally appear and yield up himſelf to us and the foreſaid Loras, upon the 10. of March 
next follwing, to anſwer for his Treaſon, and ſtand to the Fudgment of us, and the foreſaid 
Lords in that behalf, We willing that the Order have its due effett, do command and ſtrittly en- 
jayn you, that upon the receipt of theſe preſents, yo do in all Cities, Market Towns, and ſuch 
other places within your Bayliwick,, as to you ſhall ſeem expedient, cauſe in our name to be pub- 
lickly proclaimed, That John Lord Finch do appear in perſon and render himſelf before us, and 
the foreſaid Lords in this preſent Parliament, upon the 10. of March aforeſaid, to anſwer for 
the Treaſon aforeſaid, andſtand to the Judgment of us and the foreſaid Lords in that behalf, 
according to the tenor of the foreſaid Order. This was the Proclamation, Ordered to be 
made only by the Temporal Lords, and noBiſhops preſent, yet was it no part of the 
Trial, bnt merely a courſe taken to have him in Court, that he might be tried. But be- 
cauſe it looked towards a Trial, the Biſhops muſt have no hand in it. 


Andit is farther obſervable in this preſident, that the Kings learned Counſel was 
ordered to draw up this Proclamation according to the antient Parliamentary way; 
which ſhews that it was the antient Parliamentary way, T hat only the Lords Temporal 
ſhould be intereſted in ſuch Proceedings, and have the ordering of them, and not atall 
the Biſhops. 


And Ican give youan ancient Preſident out of the Placita Parkameitaria 1n the 33 of 
Ed. 1. Nicolas de Segrave being with the King in an Expedition into Scotland, had a 
quarrel with Fohn de Crumbyel, left the Kings Army, and went to fight with Cruambwell 
in France : He was for this by the Kings command at his return ſummoned to appear in 
Parliament, which he did, Genitin pleno Parltamento in pzeſentia. ipſius Domini Ke- 
gis, Archiepiſcopi Cantuartenfis 4 plurimozum Gpiſcoporum, Comitum, Baronum 
taliozumde Confilio Domini Regis tunc ibidemerifienttum, He came into the Parliament 
before the King, the Archbiſhop of Canterbury, and many other Biſhops, Earls, Barrons , 
and others of the Kings Counſel there preſent. The buſineſs1s opened before them by Nicolas 
de V/arwick, who charged him with leaving the King amongſt his Enemies, and doing 


what in him lay to expoſe him unto their Power ; whether the Biſhops continued in Par- 


liament to hear this, appears not by the Record, but it appears clearly,that they were 
not to meddle init, not fo much as to adviſe upon it, for it follows, Et ſuper hoc Do- 
minus Rex volens habere aviſiamentum Comrtum, Baronum, Pagnatum & aliozum 
de Conſilio ſuv, injunxit eiſdem in homagio, fidelitate @ Iigiancia qiftbus ei tenenrur, 


qu-d ipſum fidelitur conſulerent qualis poena, pz falt facto fic cognito fueritinfligen-- 
da. Mui onines 'habito -ſyper hoc Diligenti tracttatu & avifiamento conſideracis 


#intellectis omnibus in 'dicfo facto contentis, « per pzediccum Nicolaum ple- 
nt > erp2eſſe cognitis dicun?, Nuad bhyuſmedt meretur penam amiſſionts vite, 
: The 
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The Ring evilling Yo Have the advig Tf the Earls, Barons, aud other great men of by Connſe), Injoyned 
them pon the Homage, Fidelity, and Allegiance which they owe him, t9 give bim faitbful Connſel, 
what puniſhment was to be inflifted upon ſuch a crime ſo confeſſed, who all upon a ſerious debate and 
adviſing upon the matter, and well weighing all the particulars of it, and what was by the ſaid 
Nicolas expreſly ackyowledged, dſay, That ſuch a man deſerved to loſe bis life, but the King par- 
dened him atterwards. Still you ſee Biſhops are not ſo much as adviſed withalin a Caſe of 
Lite and Death, | 

This we ſee hath been the uſage in Parliament all along, fince the Journal-and Records can 
give us any light of what was there done, And out of Hiſtory Tcan go further,and cite you 
an ancienter Precedent than all theſe : In Edward the Confeſſor's time, who in a Parliament 
convened in London, as Bromptonclates it in his Chronicle, Col. 937. upon Earl Godwin's ap- 
pearing there, who was faid to have formerly murthered Aifred the Ring's Brother,preſcntly 
cried out, P2oditoz God wine, ego te appello de mozte Alfredi ſratris mei , quem p2oditios 
naliter occiviſti, cut God winvs fe excuſando reſpondit, Domine mi Rex, ſalva reverentla &t 
cratia veſtra, pace & dominatione, fratrem veſtrum nunquam p2odidi nec occivi, unde ſuper 
hoc pono me in conſideratione Curie veſtre, @unc dirxic Rex, Cariſſimi Domini Comites 
t Larones tecre, qui eſtis homines met legit hic congregati, & appellum meum reſpontum- 
que Gcdwini audiſtis, voloquod inter nos rectum judicium decernatis, &debitam juſkictam 
faciatis. Comitibus vero & Saronibus ſuper hoc ad invicem tractantibus, &c. Tho# traitor 
Godwin, I do accuſe thee of vbe death of my Brother Alfred, whom thou didjt treacherouſly kill > 
whom Godwin anſwered . excuſing himſelf , My King, with reverence to your Grace, and to your 
Government, and with your good leave, T have not uſed treachery to your Broath:r, nor bave T killed 
him, and of this I refer my ſelf to the Judgment of your Court. Then the King ſaid , Dear Lords, 
Earls, and Barons of the Land, who are my Liege People here aſſembled, you bave heard my Appeal, 
and Godwin's Anſwer, Twilibave you to decree righteous Judament betwixt ws, and to dothat Ju- 
ſtice which ought to be done. Andthe Earls and Barons debating this among themſclves, ſome were 


of one opinion, ſome of another, and at laſt they agreed to offer the King a great ſum of Me- ; 


ney, and to belecch him that he would take off his diſpleaſure from Earl Godwin, and p:rdon 
him. The Hiſtorian adds, Quonum conſideractiont Rex contradicere nolens, quicquid judica- 
verant, per omnia ratificavit, hoſe opinion the King not. willing to contradid , agreed to, and 
ratified all that they had done, Here we (ce it was only Ad Comites & Barones that he appealed, 
and they were on!y to Judge «& it, and no Biſhops nor Prelates. 

But fome I hear alledge a Precedent in 11 H. 2, of Archbiſhop Becket, who was at a great 
Counci!l,Slemne Conſlium,at Northampton acculed of Treaſon, and other miſdemcanors,where 


Biſhops were his Judges, as well as Tempor-1 Lords, This they fetch out of Mr, Selden's - 


Titles cf Honour, who cites for it a Manuſcript made by a Monk, calcd Stephanides, or _Fitz- 
Stephen, ard there it is ſid, that the Archbiſhop was accutcd Leſe Majeffatts Kente Coone, 
quia eſt a Rene citatus in cauſa Jonannis,neque vencrat, neque tdonx le exculaſier, Accuſed 
of Treaſon becauſr being ſummoned by the King in the Cauſe of ene John le Mareſchal, and he nei- 
ther came bimſeif, nor ſunt a ſufficient excuſe, and that for it he was ſentenced to forteit all his 
Movezbles, and that the Loids and the Biſhops cculd not agree upon prenouncing the Judg- 
went, they putting it off: from one to the other , and that at laſt the Kirg commanded the 
B.ſhop of Winebejſter todo it : This is what that Manuſcript faith. But none of the ancicnt 
Hiſtorians of thoſe times (ay any thing of his being accuſed of Trealon, And which makes it 
the more unl:k-ly, 1s, that it was ſoon after that fol:mn ratification of tie Confituitons 'of 
Clarendon, which all both B.ſnops and Lords, !.ad {worn to obſerve for ever, declaring them 
then to be the Law of the Larq1, and to be Conſuetuvines & Libertates anteccfionum ſus- 
rum, The Cuſtoms and Priviledges of their Anceftors, (which makes the fay, it was xather a De- 
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claring what was the Law before, than making a new Law z though what was then done, 
was ſufficient to make it a Law,if it had not been lo before:)And one of thele Conllitutions was, 
that the Prelates of the Church ſhould not Intereſle judiciis Curie Regis, Be preſent at the Judge 
ments given in tbe King's Courts, when loſs of Members or Life was in quettion, This great Council 
or Pacliament was in Febrwaryat Clarendon, and the other at Northampton, was in Ofober tollow- 
ing;ſoitis not likely they ſhonld ſo ſoon forget,and do contrary to what they had bound them- 
{-|ves to ſolately by a ſolemn Oath publickly in open Parliament: And I think one may modeftly 
affirm, that it was a miſtake in the Writer of that Manuſcript to ſay, That the Archbiſhop was 
then charged with Treaſon : Gervaſius Dorobernenſis laith.hz was charged with two things;one, 
not doing Juſtice in his Eccletialtical Court to one Foby, (who was Jobx the Mareſchal, that 
complained vf the Archbiſhops detaining ſome Land from him 3 ) the other, That being ſent 
for by the King upon occalion ct Mareſcha!'s complaint, he came not : The firli he exculed, 
. I2ying the fiult upon Mareſcbal hinifelt for abuling the Court, bringing veterum cantuum 
codicitlum, a 91d Sang-B1ok, to (wear upon, and refuling to (wear ſuper Cvangelium, ut. 
mois eſt, upon the Evangeliſt, as the Cuſtim is , whereby he ſaid he did Curiam ſuam infa-- 
mare, Defume his Conrt, The other he anfwered, proving by two ſufficient Witneſſes, Per 
duqs legsles viros, that it was lickne(s hindred him, and not any contewpt. This is the ac- 
count which Gervaſius gives , and faith not a word of any Tieaſon 3 neither doth Matthew 
Paris, nor Roger Hoveden, who both of them give a relation of that proceeding at. Northampton 
againſt the Aichbiſhop. And to ſay the truth, it would be a firange High Treaſon, only not 
to come bcing ſent for by the King, though there had been no ficknels in the caſe, at moſt ie 


could have been but a High Contempt, and puniſhable by Fine and Impriſonment,or the like 3. 


and probable it is, that Fitz-Stephen, who was a Creature of the Archbiſhops, might repre- 
ſent it ſo, oply to draw more Odiam upon the King lor his ſeverity againſt the Biſhop, even to 
an injuſtice, when in truth there was no ſuch thing. However we may look upon it, as but 


a weak Pxecedent for the Biſhops to lay any weight upon to prove their right to fit, and vote, 


and judge in a Capitalcauſe, Car(s ſunguinis, being at the belt but out of a blind Manuſcripe 
ef an Author juſtly ſuſp.&cd of great partiality,againſt the tenour of all the ancient Writers 
that give an accouct of the ſame buſinels, 


Bit we muſt goa ſtep further to clear this matter in queſtion, for it ſeems ſome of the Bj- 


fhops do ſay, That thcugh they will have no part in the Condemnation and pronouncing 
Fudgment upon a Criminal perſon, as to loſs of Life or Member, yet they may and will vote 
and Fudge in ſuch things asare but Pccliminary and Preparatory to that condemnatien, and 
yet think they have no hand in blood, though they have a hand in doing that , which will 
infallibly cauſ: the tiking away of a man's L:f-, and ſhedeing of his Blood, fo they would 
divide two things which in truth have fo near a relation ard depgendercy the one upon the 
other, asthey axe only ſeparated by a litt!e time coming between z one thing to b-: done firſt, 
and that being done, tie other mult neceffarily follow, and be done preſcntly.after ; And 
they doing the former, may be well ſaid to do the Jatter 3 and if any Law prohibit them from 
having to do with the latter, the ſame Law doth and wult prohibit them wedling with the 
. foriner. Ftisa rule in Logic , Canſa cauſe tft cauſa cauſati. If the Judgments of the Bilhops 
determine one thing, which is the neceſſary cauſe of any other thing, their Judgment may be 
aid, and really it doth determine the other thing. 

As take for example the particular cafe upon which this Queſtion hath been moved, the 
Ea] of Dazby's Pardon , of the validity or invalidity whereof they will be Judges: It 1s 
oped they wilt be juſt Judges, and incline neither way, but according to the merits of the 
Caſe beforethem, fo what their Judgment will be, till they have heard all,themſelves cannot 
tcl. Now, ibby their Judgment the Pardon be determined tobe invalid and illegal,and that 

caity 
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carry with it « conviction of the Crime of which he ſtands impeacked (as ſome will have it 
todo, ſaying, That the taking of a Pardon implies a guilt, and is in Law a confethion of the 
Crime pardoned) and (o his condemnation mult necefiarily tollow even for Treaſon, the im- 
peachment being ſo, doth not their Judgment ſubp & him to that condemnation ? How then 
cin they ſay, we will have no part in,conden ring him? Isnot this fomthing like the Frier in 
Chaucer, that would have, ef a Capon the Liver, ef a Pig the Wead:, yet would that notving for 
bim ſrould be dead : $5 they torſooth will take upog them to Judge his Pardon to be no P4r- 
.don, which brings on infallibly his condemnation, and yet {ay with that Frier, God forbid 
he ſhould die for us, That we ſhould have any hand in his blood : But cerraivly this will not 
paſs for currant cither in Foro J#dicit, or Foro Conſcientte, to excule them from being Actors 
in his Condemnation. 

To evade this, ſome ſay the Biſhops may be preſent, and hear what will be ſaid Pro and 
Con concerning this Pardon, and thoſe only ſhall deliver their opinions and judgments of it, 
who are fatisfcd of the Validity and Legality of it, but thoſe among them who arc of ano- 
ther mind, ſhall withdraw and give no vote, and then it cannot be ſaid that any of them 
have a hand in cordemnirg him. But how this will ſute with the Office of a Judge let any 
man judge, whoſe duty itis to condcmn the Guilty, as well as to acquit the Innocent, and 
who ought to do the one or the other in every bulineſs that com betore him , as he finds 
ground tor it upon hearing the Allegations, and Proofs : And befides, it is molt Unparlia- 
mentary for in Parlizment all who are at the debate of a bulinefs, ought to give their vote 
to the Queliion one way or other, according to their ſence ot it, and as they in their Con=» 
ſciences think it juſt. 

But to break thorough all at once they will have it, That it is only by the Canon Law that 
this reſtraint is upon thcm, and that the forbearance of their Predeceſſors being Papiſts, and 
ſo ſubje& to that Law, was only in that reſpect 3 which Law being cf no lorce at preſent, 
and taken away by Act of Parliament, thcy are now at Libcrty, though in modeliy they think 
fit ſometimes to withdraw, but have aright to continue fitting, it they pleaſe, 

To which in anſwer I ſhall (ay, that I will not deny but that the Canon-Law might give 
the firſt riſe, and a beginning to ſuch an uſage, and no Law cculd be of greater force to in- 
troduce and cſtabliſh ſuch a thing, as being that to which only the Clergy of thoſe times would 
be ſubjc&, conceiving themſelves to be above, and not bound by any other : But it is mot 
clear, that it came atterwards to reccive a Civil Sanction, and to have not only the {tamp of 
the Authority of Parliament ſet upon it by the continual practice therez and we know that 
Conſuetudo Parliamenti eſt Lex Parliamentt, The Critom of Parliament is the Law of Parliz- 
ment : But that two ſeveral times there have been particular and cxprel(3 Contirmations, and 
Ratifications of it in Parliament, whieh makes it a Statute Law of the Land, as much as any 
other can be, which we have in our printed Statute Books, | 

The frſt time was at a Great Council, which was then their Parliament, at Clarendox.,about 
the 10 of H. 2. where were made that which they cali the Conſtitutrons of Clarendon, which 
were not new things then tirft made, but a rccapitulation of ſome things that had been in uſe 
and praGtice in former times. Matthew Paris and Gervaſine Dorobornenſis rccite them at large , 
other ancient Hiftorians more ſuccin&tly ; There were of them fixtecn in number : Matthew 
Par gives the beſt account of them, and of the whole proceeding ia that affair, He tells 
you, how the Archbiſhops, Biſhops, Abbots, Priors, Ez1ls, Barons , and other great ones 
aliis Proceribys being prelent , Facta eſt Recognitio , five Reco2datioparcis Conſuetuvinum 
t Libertatum antcceſſozum ſtozum , A Recapitulation or a Rehearſal wos made of the Liber« 
ties and Cuſtoms of their Anceſtors in the time ot H, 1, and of other Kings; ſo it was not a new 
Law, and but then enacted, but it was indecd a D«claration of what was the Law before > 
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yet them more fol:mwly emjoynel, Ju veguo obderveui @& abomuiius tener, Toke 32 2he Kong- 
dm olferved and kept by all men : andl this im regard of differences oft times aniling between 
the King's Juſtices and the Clergy, Propter diſſenſiones & difcordias ſpe emergentes imter Clerum, 
C* Juſticiarios Domini Regis, that Popiſh Clergy being, (till apt enc ugh to encroach upon the 
Civil powcr, which madc it the more neccſſary to revive, and rc-:itabliſh the old Law and 
Cuſtom of the Kingdom, Sixtecn Articles were then agreed upon,one of which, the eleventh, 
runs thus, Archtepiſcopi,  Cpiſcopi, & _— ET erſone Regnt, qui de Vere tenent in Ca- 
ptte, habcant poſſeiſiones ſnas de Rege, ficut Waroniam, & inde reſpondeant Zufticiariis & 
Finiſtris Regis, * ſequancur, & faciant omnes Conſuetudines Regia, Ct ficut cetert Bas 
ones, debent intereſſe-Judiciis Curie Vegis, quouſque perveniatur ad dimintitionem mem- 
b202um vel ad moztem 3 The Archbiſhops, Biſhops, and all the dignified Clergy of the Land, that 
hoid if the King in Copite, (yall bold their pf ſions from the King, as aBarony , and anſwer f.r 
2heir Eſtates unto the King's Fuſtices and Miniſters, aid ſhall okſerve and obey all the King*, Laws. 
And together with the other Barons they are to be preſent at all Fudgments in the King's Courts , 
#11] it come to require either loſs of member or life. And this Artic!c as well as the reſt they are 
{worn toobſcrve. See how the Author expreſſeth it, Yane Recognitionem five Recozdatio- 
nem de conſueiudinibus & libertaitibus iniquis Archiepiſcopi, Epiſcopi, Ablates, P2iozes, 
tClcrus cum Comitibus, Baronibus, & P2ocezibus cunctis juraverunt, & firmiter in ver- 
bo veritatis p2zomiſezunt viva voce tenendas & obſervandas Domino Regt & heredibus ſnis, 
bona fide, # abſque malo ingenio in perpetuum, This Recognition or Recordation of theſe wicked 
C.zifoms and Liberties did tbe Archbiſhops, Biſhops, Abbots, Priors, and the whole Clergy, together 
with the Earls, Barons, and all the Great men ſwear to, and firmly promiſe upox the word of truth, 
by word of mouth, that they ſhould be kept and obſerved to the King and bis Heirs in true faith, with- 
out any evil m2aning for ever, 

Now, cen there be a more ſolemn cſtabliſhing, and a ſtronger confirmation of any Law to 
have it inviolably obſerved and obeyed by the whole Nation than this we find here? where 
befides the authority of the Pailiament, ( for theſe great Councils were the Parliaments of 
thoſe times) there isan Oath, which is the greateſt Obligation that mankind is capable of, 
making even God a party toit, to ſce it obeyed , and puniſh the tranſgreſſors. And from 
whom have we the tz{timony of theſe tranſactions, to aſſure us of the matter of Fact? From 
Matthew Paris a Monk, one that would not be partial for the Lords Temporal in rclating 
matters to give them more power in Judicature, and l:{s tothe Lords Spiritual, than of right 
belonged toeach, and looking upon this excluſion of the Prelats from the power of Judging 
in ſuch caſes, to be ſome diminution cf their Omnipotency , which they were {o ambiticus 
of, be therefore ranks it amongſt the Conſuetudines iniquas.the wicked Cuſtoms of the former 
times, So we have here Teſtimonium irrefragabile az irrefragable and invincible teſtimony, 
upon which we may build our faith, and have a certzin aſſurance that there was really ſuch 
an uſage in ancient times, and that it was then in that 1© year of H, 2. again ratitied and con- 
firmed, fince theſe Monks have fo recorded if; and tranſmitted it to polterity. 

The ſecond time that this reccived a Confirmation in Parliament was the 11 of R, 2. whic' 
I mentioned before , when the Arch-biſhop of Canterbury and the other Biſhops upon their 


withdrawing then from the Parliament,in reg:rd matters of Blood were to be there agitated, . 


and determined, It qribus 101 licet alicui-eornm perſonaliter intereſſe -, as they ſay , In which-t 
was not lawful for any of them to be preſent inperſon,” did thercfore enter a Proteſtation with a 
Salvoto their right of Sitting and Voting in that and 21! other Parliaments, when ſuch mat- 
ers were not in qu-fiton : which Proteſtation of theirs was at their defire enrolled in full 
Parlizment (asthe Record faith) Par commandment du Rop, #4 aſſent des Deigneurs Tem- 
pozelz& Communes, By the Kings campmand with the afſens.of the Lords Temporal and Commons. 

SO, 


S—— — ww 


__ p—_ — —— —_-- —— 


(27) | 
So indced it was bene 2 pericet and complent AG of Parliament, and if it had not becn a 
Law bcfore, would then have been made one, | 

' But it was a Lawb<fore, and this needed not, to make it more a Law than it was before ; 
yet certainly what was here done mult be of ſome lignitication, and add ſome weight, that it 
way be ſaid at leaſt, that it ſums to enforce ſome greater compliance with it, and to heighten 
the offence of ſuch as will not conform to ir, 

And by the way, let me delire to be well underſtood what I mean by ſaying, This would 
make. ita Law it it was not one before; I do not mean the Proteliation would be a Law: 
for a Proteitation Modo & Forma cannot be a Law, but the ſubje& matter of it was then 
enacted , which did confitt of two Particulars, the one, That the Prelates had a Right and a 
Priviicdge to Sit and Vote in Parliament in all other buſineſſes; the other, That they had no 
Right, nor was it lawful for them to be preſent in Parliament, when ſuch buſineſſcs were in 


queſtion: Which one would think they might look upon as a Right and Priviledge, to be 


excmpt from being obliged to attend in ſuch Caſes, Caſes of Bloud : As the Lords Temporal, 
who are Pccrs of the Realm, and challenge it to be their Right and Priviledge not to be re- 
turned in Juries upon the Trial of Commoners. Though to ſpeak the truth, I doubt thoſe 


Prelates did not much defire this Priviledge, but the Salvo to their Right of Sitting in all' 


Parliaments to have been what they aimed at molt in their Protefiation,and which they would 


have is be corolled; but the une could not be without the other 3 and upon no terms would' 


they admit the leaſt ſcruple ſhould be of their Right to Sit in Parliament, which their with. 


drawing at that time might ſcem elſe to call in ſome queltion as they thought, and therefore: 


they would make that Proteſtation 3 For that Popiſh Clergy was very ambitious, and loved to 
have the rule over all perſons and things; we ſec it by Matthew Paris, how he branded thoſe 
Conſtitutions of Clarendon, with terming them Conſuetudines iniqurasz and the Archbiſhop 
Becket himlelf after hc had ſworn to them, repented him of it, and enjoyned a ſevere Penance 
to himſelf, and ſuſpended himſelt trom the Office of the Altar for ſeveral months, till he had 
the Pope's Abſolution. This makes me doubt if the Clergy was of another mind in Richard 
the Second's time, and if they could not have been well enough contented to have continucd 
Sitting as Judges in all Caſes, if the Canon Law had not debarred them, but that being they 
would make that Proteftation, conſiſting, as I ſay, of thoſe two parts, both which being ſo 
approved of by the Parliament, and there enrolled, became then,and ſo continue to be,the Law 
ot the Kingdom : For in thoſe times all Laws were fo made: Only the ſubltance of the Law 
was agreed upon in Parliament, by King, Lords, and Commons, and cntred in the Journal 
Book 3 And the King's Juſtices did afterwards draw it up into Form, and then publiſh it to 


be the known ſtanding Law of the Kingdom. But that was not needful here, becauſe it was not - 


a new thing, that did then reccive its firſt being. Neither, 1 ſay, was it new before in Henry 


the Second's time, it appearing by what was then tranſaced,that it was in uſage in Henry the 


Firſts time, only it was ratified in that Great Council of Clarendon under Henry the Second 
with a little more folemnity , and the addition of an Oath for the better obſcrvance of 
it. - And we may carry it yeta little higher to Edward the Confeſfor's days. as appcars by his 
Appcal apaintt Ear! Godwin ina Great Council, which was their Parliament 3 and how long 
it had becn the uſe and pre&ice before that, God knows, 


In E. 4ths time, it was the declared Law of the Land, you have it in the Year-Book of - 


Þ0 E. 4. Term, Paſ.n, 35, The words are, Quant un Dr. eſt endite ceo ſerra maunde en ie 


Parliament & la le Seneſchal d' Cngleterre le mettra a reſpond2e & 11 dira ?De rien culpa- 


ble, &Cſeſera trie per Pares ſuos, d5nque les Deigniozs Cſpirituelr, que re potent conſent 
al-mo2t de home; ferront un P2ocurato? en le Parliament & donque le Deneſchal doit exas 


miner p2imes le pluis puilne Dciguioz.que eff, il ſoit calpable,..$ iſfitng ſeparatim a $0urs | 
if - 
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"es Deignſos queny Cont fa, &c, hen a Lordis indifted, it ſhall be vetwrned tnto Parliament, and 
there the Steward of England (hall put him to anſwer, and be ſhall jay, Nit guilty, and 1bis ſhall 
be tried by his Peers, and then the Lords Spiritual , who may not corſent to the death of any man, 

hall make their Procurator in Parliament, and then the Lord Steward fhall ak the youngeſt Lord, if 
be be Guilty, and ſo ſeverally all the Lords that are there, &c. This I alledge to ſhew that cven 
by the Law of the Land, the Biſhops cannot be Judges in a Cafe Capital : It is true here is 

- mcntion made of their making a Proctor, which was Trro2 Tempozis, the Errour of thoſe 
times, grounded upon what was fo lately done, (as they looked upon it) though irregularly 
done in the laſt Parliament of R. 2, whom thcy conſidered as their laſt lawful King 3 and in 

truth he was fo, the three Hearics that came between being but Uſurpers 3 and thercfure 
thy had, it ſcems, a defcrence tor what was then done, though as I have already ſaid, it 
was never done before, nor is it in truth a thing very practicable, and not at all Parliamen= 
tary, to have one man, or two men (as we ſee it was alfo done that Parliament,) repreſent 
the whole Bench of Biſhops, And more than all this (as I have already obſerved ,. which it 
ſeems, w.s not then thought of ) that whole Parliament of R. 2, ſtands repealcd , and all 
that was done in it declar:d by a ſublequent Ad of Parliament to be Null and Void. But this 
is but by the way 3 my intent in quoting this Book-Caſe, is only to ſhew that the B.ſhops 
were not excluded Judging in Capital Caſes by the Canon Law alone , but that the Law of 
the Land did likewiſe confirm it, and the Courts of I/eftminiter did ſo conceive cf it, 

So I think I may well conclude, and with ſome confidence afirm, That Biſhops now are 
not to be Judges to Sit and Vote in Parliament inany Trial, or part of a Trial , thatis , in 
any circumſtance, which doth any ways lead or conduce to ſuch a Trial of any Capital Of- 
tender, but the whole Judgment is ſingly and wholly in the Lords Temporal, and to them 
only ſuch Judgments do hclong, as was challenged by them in the Cafe of the Ear] of Nor- 
thumberland, 5 H. 4. and is ſo declared to be in ſeveral other Caſes upon the Rolls of Par- 
liament. And having thus delivered you my opinion, and my grounds tor that opinion, I 
ſubmit it to your judgment and reft; 


SIR; 


Your Humble Servant. 


POST- 


(23) ED Re | Tommy 


\r#.£ ] 
1 S I wasclofing my Letter, two Papers were brought me, one in Written hand, the 


other Printed, which maintain an Opinion clean contrary to mine 3 T (hall ccll you. 
__ they ſay,. and give my Anſwer to it, then leave it to you to determine, who is. 
in the right, 

The written Paper, to-prove their right of Judicature in all Cafes, none excepted, declares. | 
Biſhops to be Peers of the Land, and a Third Efiate in Partiament, and therefore are not to be. 
excluded from being Judges in all Caſes, as well Capital as other, | 

To prove them Peers of the Land he urges Statute Law, and Common Law:3- for the 
Statute Law, he alledges the 25 of F4. 3. c. 6. and the 4. of Hey, 5. c. 6, GOT 

Firſt, For the Statute Law, let me tell you, It is not every expreſſion Obiter upon the By, 
that is in the Preamble of a Statute ( as this is of Biſhops to be called Peers in theſe Statutes ). 
that makes a thing paſs for Law, except it be by way of Declaration, declaring it to bea Law, 
or reciting it asa Law before made: And then I ſhall ſhew you how theſe two particular Sta-. 

F tates run, and what they are, That of the 25 of F4.3. it is true, hath in the Preamble, that 

| the Prelates had prayed the King, that their Temporaltics thenceforth might not be ſeifed upon | 
for fuch contempts, tith they were Peers of the Land, that is, by their own ſayings they were | 
Peers, for fo it was-only, the Statute doth not make them ſo. The Record is, that among, 
the Petitions of the Clergy, one is Tome Erceveſques # Cveſques tiegnent lour Tempo-. 3 
raltees du Roi en Cheif & pertant ſont Pieres de la Terre, come ſont autres Countees & - | 
Barons, quil vous pleile a eux graunter que nul Juftice pur ſoul contemptz puiſſe deſozemes | 
lour Tempozaltees faire prendze, 8&c, Seeing Archbiſhops and Biſhops hold their Temporalties | 
of the King in. Capite, and therefore are Peers of the Land as are other Earls and Barens, that | 
you will be pleaſed to grant unto them, that n» Fudge may henceforward fur meer contempt s cauſe | 
their Temporalties to be ſeiſed : The Anſwer is, That the Law is ſo, and cannot be changed, but | 
the King is willing that in ſuch Caſes a reaſonable Fine may be taken, So you ſte they indeed, | 
ca'l themſelves Peers, which the King takes no notice of in his Anſwer, but ſpeaks to the mat- 
ter of their Pctition 3 and even in his Anſwer intimates, that they are not in the ſame condi-. 
tion with Earls and-Barons; for he faith the Law is fo tor them, that is, that they ſhould torteic 
their Temporaltics for ſuch Contempts, which no man will ſay was the Law for Earls and Ba». 
rons to forteit their Lands for any Contempt, but well were they liable perhaps topay a good 
Fine for it : So then I may ſay that thoſe Biſhops were a little miſtaken, to afhrm that chey 

: were Pecrs of the Land jult as other Earls and Baronsare, 

Fhe other Statute is of the 4. Hen, 5, and is only concerning; Ireland; it faith, That by a 
Statute in Tre/and, no Iriſhman was to be preferred to any Dignity in the Church, and yet ſome. 
were made Archbilhops and Bithops, and they make their Collations to Triſþ Clerks, then fol- 
lows, And whereas they are ſaid to be Peers of the Parliament in the ſame Land, they bring with 
them Icith Servants to Parliaments and Councils, who give intelligence to the Itilh Rebeler, That 


Statute. 
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Statute is mow confirmed 3 And what this makes to prove the Engliſh Biſhops - cors of tus 
Land, 1 ſcenot, nor I think no body clſe can, at moſt it can but declare them to be Peers of the 
Parliament of Trelend, and it is too, even for thoſe Triſh Biſhops, but that they arc { (aid to 
be, that is, ſaid to be Peers, not that they are fo, 

But to prove that they arenot Peers.of England, I think we have a better Law, even Magna 
Charta it ſelf; it faith, That every man who is tricd at the King's ſute muſt be tried by his 
Peers : Now if a Biſhop be tried for any Capital offence, he is tried by the Commoners, and 
that is the Common Law of the Land, it hath ever been fo, never otherwiſe 3 then mutt Com- 


moners be his Peers, and he and Commoners mult be Pares, The Great Charter of England s 


Liberties Magna Charta deciarcs them ſo z A Temporal Lord, Duke, Eaxzl, or Baron cannot 


be Judg in the Caſe of a Biſhop, except it be in Parliament, where the Temporal Lords be the 
MH'e Julges, and thuſe to whom Judgment doth properly belong : nor on the other fide can any 


"Biſhop be their Judg, how then can they be (aid to be Pares, Fellow Peers ? For my part I ſee 
not. 


| q "0 .. Fhos for their being a Third Eſtate in Parliament ( for which that Writer alledges Mr. Sel- 


7s authority ) 1s a thing ſo contrary to Reaſon, as I can no way yeild to it. Firlt, let me 
lay this foundation, that I do acknowledge the Subjects of England to be divided into three 
Ettates, the Nobility, the Clergy, and the Commonalty ; theſe are the ſeveral Eſtates of the 
Kingdom, and the Bithops are part, and the cheif part of one of theſe, viz. the Clergy : And 
ſometimes theſe three Eſtates have joined in ſome tranſactions, as 9 Hen. 5. in the ratification of 
a Peace with the King of France, Charles the Sixth, who had defired it ſhould be (o, he having 
had it ratified in France by the three Eftates there the Record ſaith, Uolenſque idem Dere- 
niſſimius Dominus noſter p20 parte ſta dictam pacem & omnia & ſingula contenta in ea mo- 
Do conſimili per tpſum & tres Dtatus Regui ſui jurart, firmari & robozari, p2out er dicte 
pacis teno2e aſtringitur t obligatur, dictam pacem bene & fideliter in omnibus le obſervatu- 
rum in verbo Regio, & ad Dancta Evangelta per ipſum co2pozalicer tacta juravit & pzomt- 
ſit, ac dictos tres ſtatus, viz. P2elatos & Clerum, Nobiles & Pagnates, nec non Com- 
munitates dictt Regni ſit ſecundo Mail ad Palatium ſunm Weſtminſt,admajozem fizmitatem 
& robu2 Pacts p2ediecte fectt congregart, quibus quidem tribus ftatibus per Cancellarium 
funm tenozem dicte Pacis & ſingulos Articulos ejuldem ſerioſe expont fecit, &&@ The King 
willing for his part, that the ſaid Peace, and all the particulars of i: ſhould in like manner be ſworn 
zo, confirmed, and ratified by Him and ihe three Eſtates of his Kingdom, according as he was ob- 
liged by the tenour of it to do, did ſwear and promiſe, laying bis band upon the holy Evangeliſts, in 
the word of a King, that he would well and faithfully obſerve and keep it in every circumſtance z And 
the ſaid three Eftates, to wit, the Prelates and Clergy for one, the Nobles and Great men for ano- 
ther, and the Commons for the third, he cauſed to come before him the ſecond of May at bis Palace of 
Weſtminſter for the better confirmation .and ſtrengthening of the Peace, #0 which three Eſtates he 
cauſed his Chancellour to deciare what the Peace was, and every Articlethereof, &c, Here indced the 
Preclatcs, and all the Clergy together with them, are declared to be one of che three Eſtates of 
tc iingdom, Which is to be underſtood as they are aſſembled in the Convecation, where all 
a2 1 relent in their Perfons, or their Repreſentatives , but this is no part of the Parliament, 
17 1+ 10 any waysentruſted with the Legitlative power, though it afſemble in Parliament time. 
itn 11 Hep. 7, thevery ſame Caſc hapned again, and the three Efiates of the Kingdom 
142.4 with the King in the Ratihcation of a Peacew.th France, in the ſame manner. 

Lat the three Eſtates of Parliament are clean anonother thing, Each mufi have a Negative 
70ice to all that paſſeth there, It the Major part ot the Rouſe of Commons be ag1intt any 
ting thcre propoſed, there is an end of it, it is rejected. Ir is the ſame in the Houſe of Lords, 
2nd the Biſnops are intermingled with thz Temporal Lords in making up that Majority ; 


as 
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as part of that Majority, whereas were they one of the Eſtates, reaſon would they ſhould-vote j60-15 
by them(clves,ſeparately from the other Lords, which would make another Eſtate 3 but they 
-Jo not only not vote apart by themſclves the whole budy of them together , but even that 
body is divided and ſcparated within it (elf , one part from another. For the two Arch- 
biſhops give their Votes after all the Nobility have given theirs, and the relt of the Biſhops 
between the Barons and th2 Viſcounts, ſo that the Barons cxcepted, all the reſt of the Peers, 
Dukes, Marqueſſes, Ear!s, and Viſcounts divide the Archbiſhops from the Biſhcps : If then 
they be an Eſtate, it is an Eſtate within an Eſtate, like a Nelt of Boxes one within ano» Hunt I25 
ther, which how agreeable it is to reaſon, let any man judge, © 
Beſides, would it be for the honour of the Houſe of Lords , that two Eſtates muſt be put 
together to keep the ballance even with the Houſe cf Commons, who are but one Eſtate, and 
that their two ſhould ſignitie no more than that one £ And moſt clearly it would be a great 
diſparagement to the Peerage of the Kingdom, the Tcmporal Lords, and would make them 
to be a poor Eltate, that another Eſtate mult be joyned to them, to make up their Negative 
voice, and ſet them upon even ground with the Houſe of Commons. | 
But this is further to be ſaid, were the Biſhops one of the Three Eſtates, a Parliament could 
not'be held without them, no Law, no A& of Parliament could be made, if the Major part 
of the 'Bench of Biſhops did nct agree to it 3 but we know it to be otherwiſe in point of tac. 
Parliaments have fate without a Biſhop, and Acts of Parliament have been made,the Biſhops 
diſſecting; and our Law- Books ſay it may be ſo in point of Law : That it hath b: en fo, Bi- 
ſhop Jewel acknowledges it in his Defence of the Apology of the Church of Englaxd, p. 522. 
he bids you read the Statutes of Fd. 1. and you will hnd, that in a Parliament ſolemnly ho!- 
den by him at St. Edmundi-Bury, the Archbiſhops and Biſhops were quite ſhut forth 3 and F 74-5 
yet the Parliament held on , and goo0J and wholſom Laws were ther2 enacted, the Record '} | [6 
ſaying, Yabito Rex cum ſuis aronibus Parliamento, & Clecro excluſo, &c, The King hold- you 
ing a Parliament with his Barons, and excluding the Clergy, &c. Crompton hath this likewiſe ia 
his Book of Courts under the Title, Parliament, p. 19. b, So ccrtainly that King did not bc F 
lieve his Clcrgy to be a Third Eſtate of his Parliament, or he would never have l:ft them out : ' yQ, 
for it muſt neceſſarily have followed that his Parliament would have been lame and imper- 
fe: But doubtleſs he knew the Law to be, as all the Judges of England faid it was, in Henry 
the Eighth's time when the queſtion was, as the Title ot the Book-Caſe runs in Keilway's Re 
ports, p. 180, b. Lou Dupzeme Juriſdiction perteigne al Rop ott al Pape, To hom the $:- | 
preme Juriſdifion belongs, to the King or the Pope ? For that hath fill been in competition b*- G- YL 
tween the Crown and that Clergy., I mean the Popiſh Clergy, Itisin Dr. Standiſhe's Caſe, WH, 
7. H. 8, p. 184. b. Les Juſtices diſoient que noſtre Sr. le Koy poit aſſcz bien tener ſon Pars 1d, 
lement per lup # ſes Tempo2al Deigniozs & per ſcs Commons, tort ſans les Dpirituals 
Dcignio2s , car les Dpiritual Seigniozs nout aſcunt place en le Parlemert chamber per 
realon de lour Dpiritualtie, meis ſolement per reaſon de lotur Tempozal poſſeſſions, The 
Judges ſaid, That our Lord the King might well enomyhb b.ld bis Parliament by bimſilf and the 
Lords Temporal and his Commons, wholly without Lords Spiritual, for the Lords Spiritucl bave ag 
Place in Parliament by regſon of their $ptritualty, but by reaſon of their Temporal poſſiſſious ; that is 
holdirg their Lands, their Temporal poſſethons in nature of Baronics, ficut Baroniam, as £ is 
in the Conſtitutions of Clarendon , not that they were truly and really Barons, cne*'&d in 
blood, but by their Tenure of ſuch Land dignificd to fit in Parliament . ans the King 
ſcrvice there, as. the Temporal Lordsby their Tenure were bound to do. | 
For this-was the:Policy of William the Firſt, he divided all the Lande's r* *© clcheated to him 
by his conquelt, into ſo many Knights Fees, and ſo many Knights F- 7 Of ected into a Bz- 
z0ny 3 the Temporalties of Biſhops likewiſe , and ſo of many 4" -\S and Priors he ered 
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© Into Baronies, all to hold of him in Capite, and upon account of thoſe Baronles both the Tem= 
poral Lords and the Spiritual Lords, not only Bifhops,but alſo thoſe Abbots and Priors had of 
Tight, place in Parliament, and were bound to ſerve him there: Now, I would ask if they all 
holding by one Tenure, and by that Tenure ſitting in Par!tament could poſſibly be imagined 
to be two different Eſtates ? Certainly, they could not be then two different Eliates, for they 
were all Feodal Barons 4 And what hath ſince hapned to make a difference ? The change hath 
been oaly this; The Temporal Lords holding fo by their Tenure grew fo numerous, that King 
7obx put them into two ranks, of Barones Majres, and Barofts Minorer,and only the Majores 
had Writs of Sammons to come to Parliament, Aitcrwards in Richard the S:cond's time Barons 
were created by Patent,and ſo had Place and Vote in Pailiatr e 1t-I asknow,It it beprobable,nay, 
if it be polhble,that this ſhould alter the Conſtitution of Parlianent,that that Hulſe which be- 
fore conlilted but of on: of the Eltates,fh »uld now be divid:d into two Eſtates. They are fill 
qualified to be Mcmbers of Parliament as bcftore, a Biron ſite as a Baron, an Earl as an Earl; 
Bing made by Patent, or by Writ, or by holding fuch a proportion of Land, alters not the 
calc as to their ſitting in Parliament » for it is bcing of tuch a degree, which makes them Peers 
of Parliament how they roſe to that degree,i not n.atcrial. And what ſhould make the Lords 
Spiritual, who have received no change in their being called to be Members of that Houſe,to 
be now an Eſtate by themſelves, which they were not before? I profcſs I ſee not the leaſt co- 
lour of reaſon to think there ſhould be any change, but as they were in the beginning,fo they 
are ttill, no other than Fellow Mcn. bers of that Houſe with the Temporal Lords, and toge- 
ther make up one H: uſe. 

But this is alſo to be conſidered, That if the Biſhops were a Third Eſtate of Parliament,not 
only the Parliament could nat be held without them, but nothing could pals in Parliament, 
+ that at leaſt the Major part of them ſhould not aſſent to:But fo far from that,not only what we 
find in the Journals of former times, but daily experience tells us, that Acts have paſſed not 
only when the Major part of that Bench was againſt them, but many times when the whole 
Bench was ftrong]y «| another mind. | 

20 R.2. The Biſhops upon occaſion of the Statute of Proviſors enter a Proteſtation againft 
whatſoever ſhould be done in derogation or reftrifiion of the power of their Holy Father thePope, ſaying, 
They were ſworn to bis Holineſs, and to the Court of Rome : Theſe were likely to make a good 
Third Eſtate of an Engliſh Parliament : And is it rot then a wonder that any Engliſh man 
ſhould deſire to bring Popery in again, for Biſhops to controul both King and Parliament ? 
Would it not ſet even Monarchy it (e!f one dezrce lower ? Swe it would : But this is by the 

' way. Conſider further, That it they had had ſuch a power of b.ing a Third Eſtate in the 
_ 'days of Queen Elizabeth, thoſe good Ads for a Reformation in Religion had never paſſed, 


and the Reformation had never b:en, 1 Eliz, The Bill for 1eſtoring the Firſt-Fryits and | 


Tenths to the Imperial Crown of England, which paſſcd February 4. The Bill for reſtoring the 
Supremacy to the Crown, and Repealing divers Acts made to the contrary, which paſſed March 
18. The Bill giving authority to the Queen upon avoidance of a Bithoprick to take ſome 
p rt of the Temporaltics into her hands,recompenſing the ſame with Impropriate Parſonages, 
whh paſſcd April 7, All the Biſhops preſent were againſt the palling of theſe Bills, And be- 
tore th +_ jn Edward the Sixch's time, they werc again(t the Bill for Pilelts to marry, which 
paſſed Fer. rg, 2 E,6. So the Bill for ordering Eccleſiaſtical Miniſters, giving power to 


Six PrelatCs, ®:4'G;z other men Icarned in the Laws, to ſet down the form and manner of / 


their Conlecration> yi vged Fan, 25. 3 E. 6. The Bill for nominating Thirty two Per- 
ſons to peruſe the ny ſtical 'Laws, which paſſed Fan. 31. The Bill for aboliſhing and 
putting away dIvers "pt © (29s Books, a5 Legends, Miſſals, Proceſſionals, and the like, and 
taking away Images Out Of ey nd Chappcts, which paſſed alſo that Patliament, a 
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theſe good Bills the Biſhops were againſt, yet they paſſed into Laws,and were the foundation 


of our Reformation 3 which, had they becn a Third Eſtate, had never been laid, for thoſe Bills, 


had not paſſed. But you will ſay, perhaps, that we need not fear ſuch mifchiefs and incon« 
venience from our Proteſtant Biſhops, and I grant it, nor do I urge theſe things with any 
ſuch apprehenſion 3 I only ſhew you what the Popiſh Biſhops did then, and that it they had 
been a Third Eſtate, ſuch miſchicts would have followed upon it, and thence to infer, That 
they were not in thoſe times ſo accounted, and that our Proteſtant Piſhops cannot then pre- 
tend to it now, They then,and Theſe now having Place and Vote in Pailiament upon the 
ſame terms, 

But then we have good Authority to inform us which are truly the Three Eftates: King 
James ſeems to make it clear in 2 Specch he made at the Prorogation ct the Parliament in the 
year 1605, the words are theſe, As for the tbing it ſelf (that is, the Parlian.c:.t ) it is compoſed 
of a Head and a Body ; The Head is the King, the Body are the Members of the ”urltament , 1his 
Body again i ſubdrvided into two parts, the Upper and the Lower Houſe. The Upper Hot:ſe com- 
pounded partly of Nobility, Temporal Men, who are Heritable Counſellors to the, High Court of Par- 
liament by the bononr of their Creation and Lauds , And partly of Biſhops, Spiritual Men, wha are 
likewiſe by the virtue their Place and Dignity Connſellours, Life. Renters, cr Advitam of t51s 


Conrt, The otber Houſe is compeſed of Knights for the Shires and Gentry, and Burgeſſes for the 


Towns. But becauſe the number would he infinite for all the Gentlemen and Burg:ſſes to be preſeat 
at every Parliament, therefore a certain uamber is ſeleGed and ehoſen out of the great Body, ſerving 
only for that Parliament, where their Perſons are the Repreſentation of that Body. You fee that 
wile King makes the Body to conlilt of Two Parts, -the Uj per Houle, or the Houfe of Lords 
to be one of thoſe parts, conliiting of Lords Temporal, and Lords Spiritual, who together 
make one partz And the Houſe oft Commons another part : It is truc,he calls neither ot-rhem. 
an Ellate,but-moſt certain he cannot be thought to underſtand the Spiritual Lords to be Eliate 
by themſelves, making them to be but a Part of one cf the Parts of that Bedy : For by the 
{ame rcaſon he may be ſaid to make the Houſe ct Commons conlitt of two Eſtates, ſaying, 
it is compoſed ct Knights of the Siircs, and Burgeſſes for the Towns. But King Charles the 
Firſt is plainer in his exprellions,in |:is Aulwcr to the Nineteen Propotitions ſent to him from 
the Two Houſcs, Faure 2, 1542, H: tills then , That neither one Eſtate ſhould tranſati what is 
froper for two, nor 1380 what 1s proper for thce, And in that ferc Anjwer he faith a little after, 
It is moſt unreaſonable that two Þitates propeſing ſemetking to the Third, the Third ſhould be bound 
t0 4%ke no advice whether it were fit to paſs, but from th.ſe two, who did propoſe it, Nutt ing can 
be clearer than this, to ſhew what the Opinion «| tr.at good King was concerning the ] hree 
Eſtates in Parliament, . 
And 2 H4.n. 32. It is fo declartd by the Houſe of Commons even to the King himſelf, 


and -to the Lords, That the Three Eſtates of Parliament are the King, the Lords Spiritual and Temes | 
poral. and the Commons, who ſhruld all be at an Unity among themſelves,and therefore hearing there 


were ſome differences between the Lords, they humbly prayed the King to compoſe them, 

\ And Stephen Gardiner Biſhop of Wincheſter, tometime Lord Chancellor, an ancient Parlia- 
ment-man in Henry th&Fiphth's time, who wcll underticod the Conliitution of Parliamer:t:, 
in his Letter to the Lord Protector in Edward the Sixth's time, which Letter is in the ſecond 


Volume «> the Book of Martyrs, Printed in 1641, p. 7, doth acknowledg it, and faith, That 


the "Three Eſtates make a Law, and compares the Three Eſtates in Parliament te the Thrce 
Chrifiian-Vertues. Faith, Hope, and Charity, and faith, That it were the ſame abſurdity and 
wntruth-1o ſay #be Higher Henſe and the Lower Houſe exclude the King in the Office of mking 
Laws, asit would-be in Religion to ſay, that Fatth cxcludeth Charity in the Office of Juſtification, 


Here you have the Teltimony «| a Biſhep : I confeſs, a Popilh Bi} op, 2s you may ke by hs 


D 2 application 


j6u7- 193 


(28) 
application of this Simite, to make Charity, (that is, works of Charity) to have a part in Juſt. 
cation, But F meddJe not with his Divinity. As to that which he ſaith of the Eſtates in 
Parliament, he is in the right, and he was one that knew. well enough what was due to the 
Order cf Bilhops, evea to the full extent of it, and would not have ſhortned it the breadth 
homes hair, yet he makes them not an Eſtate by themſelves, but as joyned with the Loxds 
Termporal. , 

Then for the Common Law, you have Finch in his Book of Law dedicated-to King James, 
the tirft Chapter of the ſecond Book, þ, 21. who ſaith the very ſame thing in very plain 
terms: His words are theſe, L'aſſemblie de cenr trois Cates c'eit aſlavoir, Roy, Nobilicie, 
F Commons, qut font te Cozps del Realme, eft appel une Parlement, & lour decree un Ac 
de Parlement, car ſans touts troys (come fi ſoit fait per Roy # Deigniozs , mes rien parle 
del Commons) neſt aſcun Act de Partement, The Aſſembly of the Three Eſtates , that iu to ſay, 
King, Nobles, and Commons, who are the Body of the Realm, is called a Parliament, and theis 
Decree is an Aft of Parliament 3 for without all three (as if it were d»ne by the King and Lords, 
and no mention of the Commons) it is no AG of Parliament, Can any thing be plainec ? 

You ſee now with how little appearance of truth the Writer of that Paper takes upon him 
fo declare Biſhops to be cithcr Peers cf the Land, or one of the Three Eſtates, and what ill 
Fopicks he hath choſen to prove them to have 1ight of Judicature in all Caſes Criminal and 
Cap:tal; for that is his Afﬀertion upon it. 

For what he cites out of ſome Year-Books, that in ſome Pleadings their Counſel calls 
them Peers, will not make them ſo; nay, {ould the Judges themſelves ſiyle them Peers, as 
perhaps they might compliment the potent Clergy of thoſe days, it could not alter the Law 
of the Lani, which makes Commoners their Pecrs, ſeeing thy are to be tried. by Come 
moners, 

As for matter of Fa&, to prove that they have Judged in Capital Cafes, he cites the Pro- 
teftation in the Elventh of R, 2: and then their making their Procurator, and ſo Judging by. 
Proxy in the 21 of R, 2, To which I need ſay nothing in this Poſtſcript, having ſo largely. 


in my Letter treated of it. 


Ti:en he gives many Precedents of their Voting in Bills of Attainder, which is ail Not to 
the purpoſe, for that is not in Queſtion, Acts of Attainder are Laws, and every Freeman is. 
ſuppoſed&to give his Conſint to every Law, either by his Repreſentative, or in Perſon if: a. 
Member of Parliament 3 And Biſhops being Members may I think claim to do it Perſovally. 

&o I have done with the Paper, and come to the Printed Book, fiyled The Honowrs of the 
Lords Spiritual afferted; And Six Chapters.are taken up in blazoning their Honour, which no. 
toly endeavours to take from them, nor doll think ic to be any part or degree of 'Honour,ts 
judge men to-death, It is certainly am employment which in my opinion no body. will en-. 
vy to any that hath it. Then for thoſe great Places which the Biſhops-enjoycd here. in England, 
mentioned in the Fifth Cl:apter, I no ways wonder at itz. we know, that Popiſh Clergy had 
ambition enough to:.covet to.-have the whole rule, and in thoſe blind and ſuperſtitious times 
power enough to obtain what they had a imind to, both Prince and People in 4 manner awed 
hy them 3 wh yt: ſometimes would complain, and break outalittÞt, as Scholars ſometimes. 
riſe againſt their. Schoolmafters. Sv 45, K. 3+. The two Houſes joyn, Comes, Barones Of 
Communes, and repreſent to. the King , how the Government of the Kingdom had been a 
Jong, time in the hands of the Clergy, Per ent grant miſchiefs #4 dammages font avenuz en 
fempe paſſe-& pluis purroit efchter en. temps avenir al: diſheriſon- ve la Cozonne ,& grand 
g:ejudice du Ropalme , IFhereby great. miſchiefs and damages bave bappened in times paſt, and 
mire may fill out in time to come, to the diſheriſon of the Crown, and great prejudice 10 tbe Realm, 
And. therefore they humbly: pray the King, that he: would employ Laymen. So ger > +0 
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(29) TAY 
. The Commons complain, That the King kept ſo many Biſhops about bim in bu Court and advanced 
them and their followers. Therefore you ſee it was not always plcaling to the Kingdom : 
But all this is by the By 3 though that Author takes a great deal of pains to enlarge 
himſelf upon this Subje& , which is not at all to our purpoſe, nor deciding the point in 
queſtion one way or other. 
In his two laſt Chapters, the ſeventh and the eighth only, he toucheth upon it; He firſt 
gives this for a Rule, That it was the common ufage and right of the Biſh1ps in ancient yimes to ſit 
- and wote in. Parliament in all Caſes, as well Criminal as otherwiſe, either by themſelves or their 
Proxies, As for their Proxics , as I have already faid, it was never done but in one Parliz- 
ment, which Parliament is repcaled, and all that was done in it, ot no figmitication. Antl: 
| beſides, as I have already told you in my Letter, it that Parliament had not bzen repeated, 
| yet that unparliamentary Nonſenfical action of the whole Bench of Biſhops, and all the Cler-- 
© gy with them, empowering one Man , as they did Sir Thomas Percy, to give one Vote for. 
| them all, ſhews the manifeſt indiſpenſable unlawfulneſs of their being Perſonally preſent,that 
rather than that ſhould be, ſuch an Irrationa), Unprecedented thing ſhould be admitted of. 
hs is my Anſwer to all that he faith, and to the Precedent that he quotes out of the 
21, of R.2. 


| Now let us examin what he faith of their being in Perfon preſent at ſuch Trials. He- 
guotes Brompton's Chronicle, reciting among the Laws of Ring Athe/tav this concerning Bi- 

| fhops, I will cite Browpton's words right as they are, Cpiſcopo jure pertinet omnem rectitu- 

4 dinem p2omovere, Det, viz. & ſeculi, 7 appertains of right to a Biſhop, 10 promote that which is 
right both concerning God and tbe World. A little after, he faith, Debet etiam ſedulo pacem 

E conco2diam operart cum ſeculi Judicibus, He ozght /ikewiſe diligently together with the ſeca-- 
lar Judges to promote Peace and Concord, After he laith, Debent Tpiſcopi cum ſeculi Judici-- 
bus intereſſe Judiciis, ne permittant ſi poſſint,ut aliqua pzavitatum germina pullulaverint, . 
The Biſhops onght to be preſent” in Fudgments with the Secular Fudges, not to ſuffer any buds of 

wickedneſs to ſprout if they can binder it. Then he tells you what they muſt do in their Judg- 

ings, ſee that every man have right , that rich men do not oppreſs poor men, nor Maſters 

their Servants, and the like, . and to look to Weights and Meaſures, thatthere be no-cozening,, 
nor cheating, but that they may.live like Chriſtians, Here is nothing of judging a. Capital 

Crime far from it.. 

His next Authority is out of Str Henry Spelman's Gloſſary upon the word Comes 3- thereit - 
is, Comes p2eſidebat fozo Comitatus, non ſolus, ſed adjunctus Epiſcopo , hic ut juts divt- 
num, alter ut humanum diceret, alterque altert auxilio eflet & confilio, Pzeſerttm Epiſcs-- 
pus Comiti-> Nam in hunc illt animadvertcre ſepe licuit , & errantem cohibere , The Earl 
did preſide in the County Court, not alone, but jayned with the Biſhop : - He, to deliver what was - 
God's Law ; tbe other, what was Man's Law: And that the one ſhould help and connſel the other ;, 

eſpecially the Biſhop to d it t6 the Earl, for it was lawful for him ſometimes to reprove the other, . 

} #1d to reduce bim, bring-bim iuto order if be went aftray. He leaves out what the Biſhop's work. 
was,. he.omits-that clauſe , Epiſcopus #t jus. Divinum diceret ,, for-this: was not-to try Capital 

Crimes ; But Sir Henry-Spelmaz tells us further, That that Court chad cognifance but of perry. 

S matters, Decauſts Yagnatum & Potentiozum non cognovit Comes; nam he ad Aulam Res - 

giam deferende;; Pauperum tantum &-minus-potentum judicabat, Yino#-Legibus-noſtris 

hodie pzobibecur debiti auc injuriarum aetones in Comitatitintendere-. rei litigate: vals; 
nou fit minoz 40 ſokidis, The Earl hath not cogniſance of great mens buſineſs, for ſuch matters are 

os to be brought into: the _ Conrts ,_ be only judges poor mens Cauſes, Hence it is, that:by onr- 
Law, Adiions for Debt and Treſpaſſes are not to be commenced in the County Court, if it bs for above 

tbe value of 49 Shillings, Judge now I:pray:you, what allthis makes to pzove- that Biſhops - 
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'havcrigltt-to judge.gf Treaſon, Felony, and thoſe tranfcendent Crimes which deferve Yeath, 


He then quotes Mr. Selden, and makes him (ay, in his IntroduCion. to fiis Treatiſe. of the 


Priviledges-of the Barons of England, that Omnes Prelati & Magnater had this Priviledge till 


the Prelates loſt it by the Parliament of 17, Car. 1. I ind no ſuch thing there, he ſaith, That 
the Prelacy had heretofore the firſt place in the Suramons;but that they had then loft it. And 


this 1 obſerve further, that Mr. Seldex makes'the whole upper Houſe to be but one Eſtate, 


whether the Biſhops be there or No 3 It was one Eſtate formerly when the Biſhops had the 
Priviledge of fitting there, and when they had the firſt place in the Summons , and it was 
one Eſtate then in Mr. Selden's time, when they had loſt that Priviledge, but our Aſſertoriin 
the Printed Paper would take no notice of this, | 
Now I come to his Precedents,he tuft begins with their Proxies,and cites many Parliaments 
where Biſhops gave Proxies, which no man denies, and they do it (till, only they give their 
Proxies now only to Biſhops like themſelves, who are Members of the Huule, not to ſuch as are 
no Mem:bc1s, as it ſeems they did then : But giving Proxies to repreſent the whole Bench of 
Biſhops, or-any one Biſhop in any Judgment of death, except in that one Parliament of 21 R. 
2. | utterly deny. Indeed he tells us of the 2 H.4. and 2 H.5. that they did it-there in thoke 
Parliaments but I dare fay he cannot tind it there, 1 am ſure I cannot; and 1 do verily be- 


. lieve he never looked there, but that he takes it upon truſt out of the Margin of pag. 125. of 


Mr. .Selden's Book ot the Priviledgesof the Baronage, where jndecd there is ſuch a quotation, 
but miſplaced by the Printer, baving reference to what is faid at the end of the Paragr:ph of 
Thomas Earl of Salubury, 2 H 5. endeavouring to revcrſe the Attainder of his Father, Fobi 
Earl of Salisbury, who was attainted 2 H.4, and not at all concerning what is ſaid ot Proxics 
in the firſt part of the Paragraph, as our Aiſertor would here apply it. 

Then he cites a Pcecedent or two to make out that Biſhops were perſonally preſent at the 
giving of ſome Judgments of Death z which if they be truly related, he ſaith ſomething, but [ 
b.leve they w.ll be fourd to be of as 'irtle weight, as all he (aid before: His tirſt is among the 
Pleas ot the Crown, 21 R.2,ot the Imreachmenr, .as he calls it, of the. Earl of Arundel, and 
others, by the Lords Appellants, the Earls of Rutlanl, Kent, Huntington , and others, He 
{2ith the Earl of Arandel being brought to the Bar by the Lord Newil,Conſitable of the Tower, 
that the Articles «xhibiced again(t him by the Lords Appellants werc read, to which he only 


pl-ade.d two P.rdons. which Pardons not allowcd , the Lords Appellauts demanded Jadg- 


mentagunſit him: Whereupon the Lord Steward, by the Aſſcnt of tbe King, Biſhops, .and Lorgs, 
adjudged the ſaid Earl guilty, and Conviti of all the Articles. and thereby a Iraitor to the King and 


. Realm, and that be ſhould be therefore Ha 'ged, Drawn and Dartered, This our Aﬀertor-laith, 


who quotes S:r Robert Cotton's Colictions tor it, and there indeed it is ſo, but methinks one 


ſhould not venture to: quote a Ricord upon any n.an's Allegation, without conſulting the 
Record it {e1f, -and that] am. ſurc he hath not done; tor it ſaith .exprefly , that-it-was only 


\ the Lords Tcmporzl and Sir Thomas Percy, Proctor for the Pr.lats, that gave that Judgment. 


The words ©f the Record are , ur quoy le dit Duc. de Lancatter Per commandement du 
Roy & tovitz les Drs, Tempozels & Pr. Thomas Pcrcy aiant poair ſufficiant des Prelatz * 
Clergie du Rotalme d' Cngleterre come picrt de Kecozd en le dit Parlement per aſſent du 
Boy agarderent le dit Conte d' Arundel coupable & convict de toutz les pointz dount il: eff 


-appellez, & per taint lup ajuggerent: Traitour au Roy # au Ubvialine,- E quil' ſoft-trewes, 


-penduz decollez-# quartere3, WYherexpon the ſaid Dake: of: Lancaſtey!y by tbe King's Corttndnd, 
and all the Lords Temporal, . and Sir Thomas Pexcy being ſufficient lyompowered-by the Biſhoſs ial 
Clergy of the Kingdum of England, «s appears wpon Record in the ſaid Paniamenty did by the'King's 
aſſent eeclare the ſaid Earl of Arundel guiliyand conuitt of. all the points of which be was accnſed,and 
zhereſore did. adjudge him a Treizor 20 the. King aud;Realm, and that he (hould be drawu, banged, -bis 
be 


Hr 


| (31) 
bead cut off, and body quartered, You ſec the Biſhops were none of them preſent, but their Pio 
curator was, to which in my Letter I have largely ſpoken, and need not repeat it here. 

He urges alſo a Precedent in this fame Parliament, of the Commons by the mouth of their 
Speaker Sir Fobn Buſſy, praying the King, That for that divers Fudgments were heretofore undone, 
for that tbe Clergy were not preſent, that the Clergy would appoint ſome tobe their Common Prott-r, 
with ſufficient authority thereunto, I have already ſhewed, that this whole Parliament was rc- 
pealed, for the extravagant things that were done in it, of which this was one : &nd the1e- 
fore nothing that was then done can ſignihe any thing to be a leading Ciſe any ways to bs 
followed, And this 25 little as any, except it could be made appear, whicly T am confident 
it cannot,that ſome Judgment had been reverſed upon that account becauſe the Prelates w:re 
not preſent, and had not given their Aﬀent to it, Indeed 2. H. 5, Thomas Montacute, Earl of 
Salisbury, attempted it, brought his Writ of Error to reverſe the Judgment given, 2. H, 4, 
againſt his Father, Jobn Earl of Salisbary, and did atlign that for an Error as the Record faith, 
Item Crro? de ceo que le dit John fuſdit Ceunt duſt foyfaire terres > tenements ſans aſſent 
des Pzelates, qui ſont Piers en Parlement ſes queux ne furent mye faits parties as De- 
claration & Juggementz avandits, Item, Az Error in this, that the forcſaid Earl John ſhould 
forfeit Lands and Tenements tbe Prelates not afſexting, who are Peers of Parliament, yet were nct at 
all made Parties tothe aboveſaid Declaration and Judgments, But this was adjudg,d to be no Er- 
ror, and the Condemnation of his Father to have becn Juſt and Legal : And I am very conti- 
dent, that this is the only Precedent of ſuch an Attempt,and yet it makes a fironger argument 
againſt it, that it was endeavourcd, and rejedted, for now it is a Judged Caſe. And bi f(ides, 
as I have already obſerved, this deſire cf the Commons, of their making a Proctor, ſhews 
what the Opinion of thoſe Times was, That the Biſhops could not be perſonally preſent at 
ſuch Judgmentsz which is all that is now in queſtion between vs. 

His next Precedent is 3 H.5. when Rich. Earl of Cambridge, and others were tried for Trez- 
ſon for levying War againſt the King, the Biſhops then perſonally fitting tn Parliament, as he 
faith, and he bids us ſee the Record in the Tower, which I dare ſay he had not done himſelf, 
for then he would have found it contrary to what he aſſerts, That Richard Earl of Cambridge, 
and Henry Lord Scroope with him were not Tried nor Condemned in Parliament as he faith 
they were,but by a ſpecial Commiſſion directed to the Duke of Clarence, and other their Peers, 
Earls, and Barons at Southampton, and were there Condernned and Executed 3 but the whole 
Proccedings againſt them were afterwards brought into Parliament at the delire of the Commons, . 
and were there at their defire likewiſe ratihed and confirmed, and the Biſhops then were and 
might be preſent, for 1 look upon it as an Act of Parliament, yer not attainting. 
them, but confirming their Attainder 3 for they were Convicted , Condemned, and At- 
tainted before at Southampton, 

His laſt Chapter of Precedentsfrom H, $. to the 29. Eliz is only of Bills of Attainder, and: 
ſo acknowledged by him, and therefore Nothing to the purpoſe. As I have faid before, 
thoſe Bills are Laws, though Private L1ws, whereto every Freeman of England doth conſent, 
either in Perſon or Repreſented 3 and Biſhops are or ſhould be all preſent at the palling of 
them, for then they act as Members of the Houſe of Lords in their Legiſlative capacity : But 
for their being Judges in any Trial of Life and Death , or part of a Trial, when th: Houfe- 
proceeds in a Judicial way, I ſee no reaſon by all that hath been ſaid on the other fide, to- 
change my opinion, That they ought not, Sir, you. ſee what is ſaid on-both ſides, be you 
Judge, who is in the right. 


FINIS 


